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    Introduction Dr. Harry H. Laughlin, Eugenics Associate of the Psychopathic Laboratory of the Municipal Court of Chicago, and Eugenics Director of Carnegie Institution of Washington, Cold Springs Harbor, N. Y., has rendered the nation a signal service in the preparation of this work, "Eugenical Sterilization in the United States." Since the rediscovery of Mendel's Law of Heredity and the recent advances made by the biologists and psychopathologists in respect to the causes of mental and physical defects in the human race, with the consequent revelation of the great role played by heredity as a producing cause, the science of eugenics has become of vital importance. "Eugenics," says Professor Irving Fisher, "stands against the forces which work for racial deterioration, and for improvement and vigor, intelligence and moral fiber of the human race. It represents the highest form of patriotism and humanitarianism, while at the same time it offers immediate advantages to ourselves and to our children. By eugenic measures, for instance, our burden of taxes can be reduced by decreasing the number of degenerates, delinquents and defectives supported in public institutions ; such measures will also increase safeguards against crimes committed against our persons or our property." America, in particular, needs to protect herself against indiscriminate immigration, criminal degenerates, and race suicide. The success of democracy depends upon the quality of its individual elements. If in these elements the racial values are high, government will be equal to all the economic, educational, religious and scientific demands of the times. If, on the contrary, there is a constant and progressive racial degeneracy, it is only a question of time when popular self-government will be impossible, and will be succeeded by chaos, and finally a dictatorship. Dr. Laughlin is well qualified for the work he has undertaken. For twelve years he has been in immediate charge of the Eugenics Record Office (founded in 1910 by Mrs. E. H. Harriman and since 1918 a part of the Carnegie Institution of Washington), located at Cold Spring Harbor, Long Island, New York. There he is engaged in organizing and conducting eugenical investigations. He is, also, Expert Eugenics Agent of the Committee on Immigration and Naturalization of the House of Representatives of Washington, D. C, and recently organized the exhibits of the Second International Congress of Eugenics in New York City. As a product of scientific research the book will have permanent value. The importance and usefulness of the work is not to be gauged by the [v]

  
    extent of its circulation. Enough copies will be published to reach the leaders of the medical, legal and clerical professions, the press and members of legislative bodies. The Municipal Court of Chicago, which has for years made an intensive study of crime prevention, punishment and suppression, feels privileged to be able to make another notable contribution in this field. The courts have special functions to perform in the suppression of crime. The first of these is to enforce the laws impartially and justly. Incidental to this duty much original information comes to the judges of our courts, and it has been the policy of the Municipal Court to make public such incidental information, as the relationship between degeneracy and crime and their relationship to heredity, through the reports of its Psychopathic Laboratory. In the performance of this duty the Municipal Court of Chicago has pointed out the need of the permanent segregation of incorrigible defectives, which serves three purposes : First, the protection of society from the individual offender ; second, the protection of the individual from himself, and, third, the restriction of propagation of the defective type due to heredity. The alternative to segregation is to continue to do what we have been doing, that is, incarcerate the offender for a time, more or less brief, and then permit him freedom to repeat his offense, and to propagate his kind. Segregation is necessary, even though sterilization were invoked. Sterilization protects future generations, while segregation safeguards the present as well. The segregation of incorrigible defectives on farm colonies as a measure of crime prevention is urgently needed in the State of Illinois. However, in a number of states, fifteen up to the present time, experiments have been made with sterilization. The two theories of segregation and sterilization are not antagonistic, but both may be invoked. With the intention of covering every phase of crime prevention, the Municipal Court of Chicago publishes this work as an important contribution to that cause. We desire to make acknowledgment to the sculptor, Charles Haag, for the use of his "Fountain of the Ages," to illustrate the significance of heredity and the continuity of the blood stream. Harry Olson, Chief Justice. [vi]

  
    Prefi ace This volume is intended primarily for practical use. It is designed to be of particular service to four classes of persons : First, to law-makers who have to decide upon matters of policy to be worked out in legislation regulating eugenical sterilization ; second, to judges of the courts, upon whom, in most of the states having sterilization statutes, devolves the duty of deciding upon the constitutionality of new statutes, and of determining cacogenic individuals and of ordering their sexual sterilization; third, to administrative officers who represent the state in locating, and in eugenically analyzing persons alleged to be cacogenic, and who are responsible for carrying out the orders of the courts ; and fourth, to individual citizens who, in the exercise of their civic rights and duties, desire to take the initiative in reporting for official determination and action, specific cases of obvious family degeneracy. The work is designed also as an historical record of the several types of activities which characterized the early days of modern eugenical sterilization, and of the later working out, through legislation, litigation, experimental administration and scientific research, of a conservative state policy in reference to eugenical sterilization as an aid in protecting the country's family stocks from deterioration. The facts here reported have been secured, and the analyses and principles here given have been worked out during the past ten years. The present study was begun by the author in 1911, as secretary of a committee appointed by the Eugenics Section of the American Breeders' Association "to Study and to Report on the Best Practical Means for Cutting Off the Defective Germ-Plasm in the American Population." Of this committee, Mr. Bleecker Van Wagenen was chairman. He reported a summary of the first year's work to the First International Congress of Eugenics in London in 1912. In February, 1914, under the authorship of the secretary, it issued bulletins 10-a and 10-b of the Eugenics Record Office, entitled respectively, "The Scope of the Committee's Work," and "The Legal, Legislative and Administrative Aspects of Sterilization." The statistics reported in this work are brought down to January 1, 1921, and the legal records to January 1, 1922. Great care has been taken to insure completeness and accuracy of record and fact throughout the study, and an attempt has been made to cover the whole field of policy, legality and practice. Thanks are due for hearty co-operation in securing the facts needed for this work, to the superintendents of the custodial institutions in which eugenical sterilizing operations have been performed, to state officials [vii]

  
    who willingly supplied copies of official records, to judges of the courts of law before whom seven sterilization statutes have been tested, to the attorneys-at-law who have generously given legal advice and opinions, to many physicians who have been consulted in reference to the medical aspect of the problem, to the scientific field investigators of the Eugenics Record Office, to surgeons who have furnished case-records of persons sexually sterilized, and to authors and publishers of the several text-books on anatomy and surgery who have kindly permitted quotations in reference to the technique of given sterilizing operations. Besides these many persons who have so generously aided the investigations, special obligations are due to Dr. Charles B. Davenport, Director of the Eugenics Record Office, for many constructive suggestions and for constant encouragement throughout the investigations, and to Hon. Harry Olson, Chief Justice of the Municipal Court of Chicago, for kindly writing the foreword, for rendering an opinion on the legal aspects of sterilization, which appears as Section 1 of Chapter IX, and for publishing the whole of these studies under the auspices of the Psychopathic Laboratory of his court. Harry Hamilton Laughun. Cold Spring Harbor, Long Island, N. Y., January 1, 1922. [viii]
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    CHAPTER I. CHRONOLOGICAL LIST OF LAWS, AMENDMENTS, EXECUTIVE VETOES, REPEALS, OFFICIAL LEGAL OPINIONS, BOARD ORDERS, AND COURT DECISIONS RELATING TO EUGENICAL STERILIZATION PREVIOUS TO JANUARY 1, 1922. J Date. State and Action. Specific Nature of Official Action. 1. March 30, 1905... Pennsylvania. Veto. . . . Bill vetoed. (See p. 35.) 2. March 9, 1907  Chapter 215. (See p. 15.) 3. February 22, 1909. Bill vetoed. (See p. 40.) 4. March 22, 1909... Washington. Statute... Chapter 249, Sec. 35 Criminal Code. (See P. 15.) 5. April 26, 1909  California. Statute .... Chapter 720. (See p. 17.) 6. August 12, 1909. . . Connecticut. Statute . . Chapter 209. (See p. 19.) 7. March, 2, 1910.... California. Opinion . . . Attorney General of the State rendered an opinion defending the constitutionality of the Act of April 26, 1909. (See p. 322.) 8. March 17, 1911... Nevada. Statute  Section 28 Crimes and Punishments Act. (See p. 21.) 9. April 10, 1911  Chapter 129. (See p. 21.) 10. April 21, 1911  New Jersey. Statute.. Chapter 190. (See p. 23.) 11. September 30, 1911 Washington. Order . . . Superior Court of King County, as an additional punishment, ordered sterilization by vasectomy of Peter Feilen. (See p. 149.) 12. April 16, 1912  New York. Statute . . . Chapter 445. (See p. 25.) 13. May 31, 1912 , . New Jersey. Order.... Board of Examiners ordered the sterilization by salpingectomy of Alice Smith, an inmate of the State Village for Epileptics at Skillman. (See p. 164.) 14. September 3, 1912 Washington. Court DeSupreme Court of State held the Act of March 22, 1909, constitutional. (See P. 159.) 15. December 9, 1912. Connecticut. Opinion.. Attorney General of the State rendered an opinion upholding the constitutionality of the Act of August 12, 1909. (See p. 326.) 16. January 31, 1913.. Vermont. Veto  Bill vetoed. (See p 44.) 17. February 18, 1913. Oregon. Statute  Chapter 63. To become effective June 3. 1913. (See p. 42.) 18. March 13, 1913... North Dakota. Statute. Chapter 56. (See p. 26.) 19. March 14, 1913... Chapter 305. (See p 29.) 20. April 1, 1913 Michigan. Statute .... Act No. 34. To become effective August 14, 1913. (See p. 28.) 21. April 14, 1913  Nebraska. Veto  Bill vetoed. (See p. 46.) 22. April 19, 1913  Iowa. Statute  Chapter 187, Second Statute, also repeals Act of April 10, 1911. (See p. 22.)

  
    List of Laws, etc., Relating to Eugenical Sterilization Date. State and Action. Specific Nature of Official Action. 23. May 31, 1913. 24. June 13, 1913. 26. 32. 33. July 30, 1913  November 4, 1913. 27. November 18, 1913 28. March 5, 1914. . . 29. June 24, 1914. 30. June 1, 1915. 31. July 4, 1915. July 8, 1915  August 14, 1915. Oregon. Referendum California. Statute .... Wisconsin. Statute .... Oregon. Revocation . . New Jersey. Court Decision Iowa. Order Iowa. Court Decision. New York. Initiating Test Case  34. September 17, 1915 Iowa. Statute . . . Nebraska. Statute Nevada. Order . . New York. Court Decision Referendum for repeal of Law of February 19, 1913, duly invoked. Law held in abeyance until decision. (See p. 41.) Chapter 363, Second Statute, also repeals Act of April 26, 1909. (See p. 18.) Chapter 693. (See p. 31.) Referendum duly revoked Act of February 18, 1913. (See p. 42.) Supreme Court of the State set aside the order of the Board of Examiners of May 31, 1912, for the sterilization by salpingectomy of Alice Smith, an inmate of the State Village for Epileptics, and held the Act of April 21, 1911, "unconstitutional."   (See p. 174.) State Board of Parole ordered sterilization by vasectomy of Rudolph Davis, No. 10,406, an inmate of penitentiary at Fort Madison, twice convicted of felony. (See p. 179.) U. S. District Court, District of Southern Iowa, Eastern Division, held the Act of April 19, 1913, "unconstitutional." (See p. 186.) Dr. Lemon Thompson of the Board of Examiners made application to the Supreme Court — -Albany County, for the appointment of legal counsel to defend Frank Osborn, an inmate of the State Custodial Asylum, in a test case. (See p. 217.) Chapter 202, Third Statute, also repeals Act of April 19, 1913. (See p. 23.) Chapter 237. (See p. 32.) Fourth Judicial Court of Nevada (County of Elko) ordered as an additional punishment the sterilization by vasectomy of Pearley C. Mickle. (See p. 243.) State Supreme Court — Albany County, held the statute "unconstitutional and invalid" and issued an order in which the Board of Examiners was "perpetually enjoined and restrained from performing or permitting to be performed the aforesaid threatened operation." (See p. 221.)

  
    List of Laws, etc., Relating to Eugenical Sterilization Date. State and Action. Specific Nature of Official Action. 35. May 4, 1916. Michigan. Court Decision 36. May 21, 1917  37. May 26, 1917  38. July 1, 1917  *39. July 26, 1917  40. July 31, 1917  41. September 10, 1917 42. January 15, 1917. Oregon. Statute  Kansas. Statute  South Dakota. Statute. California. Statute California. Statute Michigan. Court Decision Iowa. Court Decision. 43. March 8, 1918. New York. Court De. cision  44. March 28, 1918. Michigan. Court Decision 45. May 25, 191! Nevada. Court Decision Probate Court of Lapeer County denied the petition of the Michigan Home and Training School at Lapeer to order the sterilization of Nora Reynolds, an inmate of said institution, on the ground that the Act of April 1, 1913, is unconstitutional.   (See p. 203.) Chapter 279. (See p. 33.) Chapter 299. (See p. 30.) Chapter 236 (S. B. 257.) (See p. 34.) Chapter 489, Amends the Act of June 13, 1913. (See p. 18.) Section 42, Chapter 776. (See p. 19.) Extended provisions of Sterilization Law to the Pacific Colony. Order of Circuit Court of Lapeer County sustaining decision of Probate Court of same" County that the Act of April 1, 1913, is "unconstitutional." (See p. 206.) The U. S. Supreme Court reversed the decision of June 24, 1914, of the District Court because meanwhile (July 4, 1915) Iowa repealed the Act of April 19, 1913, and enacted a new (the third) sterilization statute. Case not tried on its merits. (See p. 200.) At a Special Term, the Supreme Court of Albany County sustained the findings of September 17, 1915, of the same court, perpetually enjoining the Board of Examiners from sterilizing by vasectomy Frank Osborn, an inmate of the Rome Custodial Asylum, and holding the Act of April 16, 1912 "unconstitutional and invalid." (See p. 221.) State Supreme Court sustained decision of Probate Court of Lapeer County of May 4, 1916, and of Circuit Court of the same county of September 10, 1917, that the Act of April 1, 1913, is unconstitutional.   (See p. 213.) The U. S. District Court in and for the District of Nevada held the Nevada Act of March 17, 1911 "unconstitutional."  (See p. 245.)

  
    List of Laws, etc., Relating to Eugenical Sterilization Date. State and Action. Specific Nature of Official Action. 46. July 1, 1918  New York. Court Decision Supreme Court, Appellate Division, Third Department. "Judgment unanimously affirmed on the opinion of Rudd, J., at Special Term." (See p. 234.) 47. March 18, 1919... Idaho. Veto  Bill vetoed. (See p. 50.) 48. April 2, 1919 Connecticut. Statute . . Chapter 69 Public Acts of 1919 (see p. 19). Extended the provisions of the Sterilization Law to the Mansfield State Training School and Hospital. (See p. 20.) 49. December 4, 1919. Indiana. Court Decision Circuit Court of Clark County held "Vasectomy Law" (Chap. 215, 1907) unconstitutional. Judge James W. Fortune.   (See p. 257.) 50. May 10, 1920  New York. Statute ReL. 1920. Chap. 619. (See p. 26.) 51. May 11, 1921 Indiana. Court Decision State Supreme Court (No. 23,709, Appeal from Clark County Circuit Court). Sustained the decision of the Trial Court holding the "Vasectomy Law" (Chap. 215, 1907) unconstitutional. (See p. 258.) 52. May 25, 1921  Pennsylvania. Veto . . . Bill vetoed. (See p. 38.) 53. January 27, 1921.. Oregon State Board of Eugenics ordered the sterilization of Jacob Cline, an inmate of the Oregon State Penitentiary. (See p. 272.) 54. March 8, 1921  Washington. Statute . . Chapter 53 of the Session Laws of 1921, H. B. 190. (See p. 15.) 55. December 13, 1921 Oregon. Court Decision Circuit Court of the State of Oregon for the County of Marion held the statute of February 19, 1917, unconstitutional. (See p. 289.)
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    Analysis, by States, of Sterilization Laws 1. INDIANA. Date of Approval of Statute. March 9, 1907. Reference in State Laws. Chapter 215, Laws of 1907. Persons Subject. Inmates of all State institutions who are deemed by a commission of three surgeons to be unimprovable, physically and mentally, and unfit for procreation. Executive Agents Provided. For each subject institution a Committee of Experts, consisting of two skilled surgeons of recognized ability, who shall act in conjunction with the regular institution physician and Board of Managers for the particular institution. Basis of Selection: Procedure. Inadvisability of procreation and improbability of improvement of mental and physical condition, in judgment of Committee of Experts and Board of Managers of the institution. Type of Operation Authorized. "Such operation for the prevention of procreation as shall be decided safest and most effective." State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act. 
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    Analysis, by States, of Sterilization Laws Reference in State Laws. Chapter 270, Statutes  of 1909. Persons Subject. Inmates of State hospitals and home for feeble-minded, and inmates of State prisons committed for life, or showing sex or moral perversions, or twice committed for sexual offenses, or three times for other crimes. Executive Agencies Provided. Board consisting . of superintendent or resident physician of each subject institution in consultation with the general superintendent of State hospitals and the secretary State Board of Health. Basis of Selection: Procedure. Decision by entire board or any two of them that asexualization will be beneficial, or conducive to the benefit of the physical, mental or moral condition "of the inmate. Type of Operation Authorized. "Asexualization." State's Motive. Mainly eugenic, also for the physical, mental or moral benefit of inmate, also partly punitive in certain cases. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Legal Status, January 1, 1922. Constitutional   by decree of State Supreme Court, September 3, 1912, (b.) Second Statute. Date of Approval. June 13, 1919. (Repeals first statute, April 26, 1909.) Reference in State Laws. Chapter 363, Statutes of 1913. Persons Subject. Inmates of State hospitals and home for feeble-minded and recidivisms of all prisons of the State. Act does not apply to voluntary patients in State hospitals. Executive Agencies Provided, (a) State Commission in Lunacy, for the insane, (b) Resident Physician of the particular State prison, the general superintendent of State hospitals and secretary State Board of Health, for recidivists, (c) Medical Superintendent of any State hospital, for "idiots and fools." Basis of Selection: Procedure. Discretion of the commission before the release of persons "affected with hereditary insanity or incurable chronic mania or dementia." Discretion of resident physician of any State prison in consultation with the general superintendent of State hospitals and secretary of the State Board of Health in cases of recidivists; provided asexualization would benefit 'such recidivist, and that such recidivist has been twice convicted for sexual offenses, or three times for any other crime in any State or country. Discretion of the medical superintendent of any hospital may asexualize any minor, "idiot or fool" under his care, with the written consent of the parent, or guardian if such "idiot or fool" be an adult, and said medical superintendent shall perform such operation at the request of such parents or guardians. Type of Operation Authorized. "Asexualization." State's Motive. Mainly eugenic, also in some cases therapeutic and punitive. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Not tested by courts. (c.) Amendment to Act of June 13, 1913. Date of Approval of Statute, May 17, 1917. Reference in State Laws. Chapter 489, Laws of 1917. Persons Subject. Any person who has been lawfully committed to any State hospital for the insane, or who has been an inmate of Sonoma State Home, and who is afflicted with mental disease which may have been inherited and is* likely to be transmitted to descendants, the various grades of feeblemindedness, those suffering from perversion or marked departures from normal mentality, or from diseases of a syphilitic nature. Executive Agencies Provided.' State Commission in Lunacy, for the insane, Resident Physician of the respective State prisons, the general superintendent of State hospitals and secretary State Board of Health for recidivists. Medical superintendent of any State hospital for "idiots or fools." Basis of Selection: Procedure. Discretion of Commission before release of a person afflicted with mental disease which may have been inherited and is likely to be transmitted to descendants, the various grades of feeble-mindedness, those suffering from perversion or marked departures from normal mentality or from diseases of a syphilitic nature. Type of Operation Authorized. "Asexualization." State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Not tested by courts.
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    Analysis, by States, of Sterilization Laws (d.) Sterilization Provision in Act establishing Pacific Colony. Date ojt Approval of Statute. June 1, 1917. Reference in State Laws. Section 42, Chapter 776, Laws of 1917. Persons Subject. Any inmate of Pacific Colony and who is feeble-minded or is afflicted with incurable chronic mania or dementia. Executive Agencies Provided. Board of Trustees, on the recommendation of the superintendent approved by a clinical psychologist holding degree of Ph.D., and a physician qualified to serve under Section 19 of this Act. Basis of Selection: Procedure. Discretion of Commission before release of a person who is feeble-minded or is afflicted with incurable chronic mania or dementia. Type of Operation Authorized. "Sterilization." State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Not tested by courts. 4. CONNECTICUT. Date of Approval of Statute. August 12, 1909. Reference in State Laws. Chapter 209, Public Acts of 1909. Persons Subject. Inmates of State prisons and of State hospitals at Middletown and Norwich. Executive Agencies Provided. Board of three surgeons, consisting of the resident physician and two others appointed by the superintendent of the particular institution, one member of said board appointed to perform operation. Basis of Selection: Procedure. Decision by majority of Board, after examining the mental and physical condition of the subject, his record and family history, of the improbability of improvement of the physical and mental condition and the consequent inadvisability of procreation, or of the probability of substantial improvement of the mental and physical condition of subject thereby. Type of Operation Authorized. ."Vasectomy or Oophorectomy in a safe and humane manner." For operations, except as authorized by law, a fine of not more than $1,000 or 5 years' imprisonment, or both, is provided. State's Motive. Mainly eugenic, also therapeutic. Appropriations Available for Enforcing the Act. Board making such examination and surgeon performing such operation shall receive from the State such compensation for services rendered as warden of State prison or superintendent of either such hospital shall deem reasonable. Present Legal Status, January 1, 1922. Constitutional according to the opinion of the Attorney General of the State, December 9, 1912. Not tested by courts. 5. NEVADA. Date of Approval of Statute. March 17, 1911. Reference in State Laws. Section 28, Crimes and Punishment Act. Persons Subject. Habitual criminals, and persons adjudged guilty of carnal abuse of female persons under ten years of age. Executive Agencies Provided. The Court passing sentence for offense may in addition direct the operation to be performed. Basis of Selection: Procedure. Character of subject and his previous unsocial acts. Type of Operation Authorized. "An operation for the prevention of procreation, except castration." State's Motive. Purely punitive. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status,. January 1, 1922. Unconstitutional by decision of Federal District Court, May 25, 1918. 6. IOWA. (a.) First Statute. Date of Approval. April 10, 1911. Reference in State Laws. Chapter 129, Acts of 34th General Assembly, 1911. Persons Subject. Inmates of public institutions for criminals, idiots, feeble-minded, imbeciles, drunkards, drug fiends, epileptics, syphilitics, etc. Executive Agencies Provided. Board consisting of the managing officer and surgical superintendent of each institution with members of State Board of Parole; the operation being performed by the surgeon of the institution.
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    Analysis, by States, of Sterilization Laws 9 Basis of Selection: Procedure. Decision by a majority of board, after examining mental and physical condition of subject, of the improbability of mental or physical improvement, and the consequent inadvisability of procreation, or of the probable substantial improvement thereby, or continual evidence on part of subject of being a moral or sexual pervert. Type of Operation Authorized. Vasectomy or salpingectomy. For operations, except as authorized by this Act, punishable by fine of "not more than $1,000, or imprisonment in the penitentiary, not to exceed one year, or both." State's Motive. Mainly eugenic, also punitive in cases of certain felons and sex offenders, also therapeutic. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Repealed April 19, 1913. (b) Second Statute. Date of Approval. April 19, 1913. (Repeals first statute, April 10, 1911.) Reference in State Laws. Chapter 187, Acts of 35th General Assembly, 1913. Persons Subject. Inmates of public institutions for criminals, rapists, idiots, feebleminded, imbeciles, lunatics, drunkards, drug fiends, epileptics, syphilitics, moral and sexual perverts, and diseased and degenerate persons. Compulsory in cases of persons twice convicted of felony, or of sexual offense other than "white slavery," for which offense one conviction makes sterilization mandatory. Executive Agencies Provided. State Board of Parole with the managing officer and physician of each institution for their respective institutions. Upon application to the Board of Parole or to any judge of the district court, by persons afflicted with syphilis or epilepsy, said board or court may authorize vasectomy or salpingectomy as the case may be. Upon submitting to such operation by one of the contracting parties and making said fact known to the second party, the law restricting marriage of such persons shall be void. Board "directed to examine annually or oftener" the mental and physical condition and family history of inmates of institutions with the view of determining the prospects of procreation by such individuals, and to report annually to the governor the proceeding "and also observation and statistics regarding its benefit." Basis of Selection: Procedure. Decision by a majority of special board (Board of Parole, managing officer and physician of institution) that procreation by inmate would produce children with a tendency to disease, degeneracy, deformity or that physical or mental condition of inmate would be improved thereby, or that inmate is a sexual or moral pervert, operation to be performed by the physician of the institution, or by one selected by him. Type of Operation Authorized. Vasectomy or salpingectomy. For operations, except as authorized by this Act, punishable by fine of "not more than $1,000, or imprisonment in the penitentiary, not to exceed one year, or both." State's Motive. Mainly eugenic, also punitive in cases of certain felons and sexoffenders, also therapeutic. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Repealed April 16, 1915, after having been decided unconstitutional by Federal District Court, June 24, 1914. (c) Third Statute. Date of Approval. April 16, 1915. (Repeals second statute April 19, 1913.) Reference in State Laws. Chapter 202, Acts of 36th General Assembly, 1915. Persons Subject. Institutional inmates afflicted with insanity, idiocy, imbecility, feeble-mindedness, or syphilis. Executive Agencies Provided. The superintendent of any hospital for the insane and a majority of his medical staff, with the approval of the Board of Control or a majority of the members thereof. Basis of Selection: Procedure. Decision of superintendent and his medical staff that it is for the best interests of the patient and society, with written consent of husband or wife, parent, guardian or next of kin. Type of Operation Authorized. Vasectomy or salpingectomy. Operations except as authorized by this Act,' punishable by a fine of "not more than $1,000 or imprisonment in penitentiary, not to exceed one year, or both." State's Motive. Mainly eugenic, or punitive in cases of certain felons and sex offenders, also therapeutic.
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    10 Analysis, by States, of Sterilization Laws Appropriations Available for Enforcing this Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Not tested by courts. 7. NEW JERSEY. Date of Approval. April 21, 1911. Reference in State Laws. Chapter 190, Statutes of 1911. Persons Subject. Inmates of State reformatories, charitable and penal institutions (rapists and confirmed criminals.) Executive Agencies Provided. Board of Examiners, consisting of one surgeon, one neurologist, each of recognized ability, appointed by the governor by and with the advice of the Senate, acting in conjunction with the Commissioner of Charities and Corrections; any person qualified under the laws of the State under direction of chief physician of institution being allowed to perform operation, orders subject to review by Supreme Court, or any justice thereof. Basis of Selection: Procedure. Unanimous decision of board in conjunction with chief physician of the institution, after examining the mental and physical condition of subject, of the improbability of improvement of his condition and the consequent inadvisability of procreation. Type of Operation Authorized. "Such operation for the prevention of procreation as shall be decided by said Board of Examiners to be most effective." State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act. There shall be paid out of the funds appropriated for maintenance of such institutions to each physician of said board of examiners, a compensation of not more than $10.00 per diem, for each day actually given to such work or examination, and his actual and necessary expenses in going to, holding and returning from such examination." The judge of Court of Common Pleas appointing any counsel under this Act may fix compensation to be paid him, and it shall be paid, as other court expenses are now paid. Present Legal Status, January 1, 1922. Declared unconstitutional by State Supreme Court, November 18, 1913. 8. NEW YORK. Date of Approval. April 16, 1912. Reference in State Laws. Chapter 445, Laws of 1912. Persons Subject. Inmates of State hospitals for the insane, State prisons, reformatories, and charitable institutions, and rapists, and confirmed criminals in penal institutions. Executive Agencies Provided. Board of Examiners, consisting of one surgeon, one neurologist, one practitioner of medicine appointed by governor for five years, one of its members being appointed by the Board to perform operation. All orders shall be subject to review by Supreme Court or any justice thereof. Basis of Selection: Procedure. Decision by majority of board, after examining mental and physical condition of subject, his record and family history, of the improbability of improvement of his condition and the consequent inadvisability of procreation or of the probability of substantial improvement of subject's condition thereby. Type of Operation Authorized. Any operation for the prevention of procreation. Type determined by the Board of Examiners. Except for medical necessity, unauthorized operation constitutes a misdemeanor. State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act. "The compensation shall be $10.00 per diem for each day actually engaged in performance of duties of the board, and their actual and necessary traveling expenses." Judge of court appointing counsel under this Act may fix compensation to be paid him. $5,000 appropriated for 1913-14. Present Legal Status, January 1, 1922. Declared unconstitutional by the Supreme Court of Albany County, March 5, 1918, and by Appellate Division July 1, 1918. Appeal pending before the Court of Appeals when the statute was repealed by the State Legislature, May 10, 1920. (L. 1920. Chap. 619.) 9. NORTH DAKOTA. Date of Approval. March 13, 1913. Reference in State Laws. Chapter 56, Laws of 1912. Persons Subject. Inmates of State prisons, reform school, school for feebleminded, and asylum or hospital for insane. Executive Agencies Provided. Board, consisting of chief medical officer of the
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    Analysis, by States, of Sterilization Laws 11 particular subject institution, secretary of State Board of Health and one competent physician and surgeon of good standing and experience, who shall be appointed by State Board of Control; the latter designating some skilled surgeon, who may or may not be one of their own number, to perform the operation. Basis for .Selection: Procedure. Decision of the board or even by the chief medical officer of the institution, after examining mental and physical condition of subject of the improbability of physical or mental improvement, and the consequent inadvisability of procreation, or of the probability of substantial improvement of subject's condition thereby. Type of Operation Authorized. "Surgical operation for sterilization." State's Motive. Mainly eugenic, also therapeutic. Appropriations Available for Enforcing the Act. The per diem compensation of the members appointed by the State Board of Control shall be fixed by that board in the letter of appointment, and shall not exceed $10.00 per day, while in actual performance of their duties; and the per diem, and actual, and necessary expenses of such members shall be allowed and paid in same manner as is provided for by law for the payment of salaries and expenses of members, agents and employees of State Board of Control; also the investigation and securing, at expense of county, transcripts of records of convictions from other counties and States, and also such evidence of identification as may be obtained. Present Legal Status, January 1, 1922. Not tested by courts. 10. MICHIGAN. Date of Approval. April 1, 1913. Reference in State Laws. Act No. 34, Public Acts of 1913. Persons Subject. Inmates of State institutions maintained wholly or in part by public expense. Executive Agencies Provided. Board for each institution to consist of the members of the board of control of each particular institution and the physicians or surgeons in charge thereof; such board to direct some competent physician or surgeon to perform operation. In case an institution has no physician at head, Board of Managers may hire operation performed, 30 days' notice being given subject, with option of hearing in court. Basis for Selection: Procedure. Decision by a majority of the board, after examining physical and mental condition of subject, of the improbability of improvement of mental or physical condition, and the consequent inadvisability of procreation or of the probability of substantial improvement of the subject's condition thereby. Type of Operation Authorized. Vasectomy or salpingectomy, in a safe and humane manner, or improvements thereon less dangerous to life. For operation, except as authorized by this Act, or for medical necessity, punishable by fine, not more than $1,000 or imprisonment for not more than 5 years, or both. State's Motive. Mainly eugenic, also therapeutic. Appropriations Available for Enforcing the Act. The institution physician or surgeon performing operation shall receive no compensation therefor; if any surgeons are hired, these shall be allowed for their services the compensation fixed by the statutes, for the examination and certification of an insane person. The several sums necessary to carry out the provisions of this Act shall be paid out of general fund of State, upon the warrant of the auditor-general. Present Legal Status, January 1, 1922. Declared unconstitutional by State Supreme Court, March 28, 1918. 11. KANSAS. (a) First Statute. Date of Approval. March 14, 1913. Reference in State Laws. Chapter 305, Session Laws of 1913. Persons Subject. Inmates of all State institutions entrusted with the care or custody of habitual criminals, idiots, epileptics, imbeciles and insane; "habitual criminal" to mean "a person who has been convicted of some felony involving moral turpitude." Executive Agencies Provided. By an authority "consisting of the managing officers of each and every institution of the State in conjunction with competent surgical assistants, who shall report its conclusions to the district court, or any court of competent jurisdiction, in or for the district, from which such inmate has been committed; the final order of sterilization lying with the court, who shall appoint one of the 'authority* to perform operation."
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    12 Analysis, by States, of Sterilization Laws Basis for Selection: Procedure. Final order of the court to which have heen reported the conclusions of the "authority," after examining the physical and mental condition of the subject, his record and family history, to the effect that the subject's condition is deemed unimprovable, and consequently procreation will be undesirable; or that the subject's condition will be substantially improved thereby. Type of Operation Authorized. Vasectomy or oophorectomy in a safe and humane manner. For operations, except as authorized by law, or for medical necessity, fine of $1,000, or imprisonment for one year, or both, is provided. State's Motive. Mainly eugenic, also therapeutic. Appropriations Available for Enforcing the Act. "The surgeon performing operation shall receive from the State such compensation for the service rendered as the Board of Administration shall deem reasonable— to be paid out of the maintenance fund of the institution in which such person is confined." Present Legal Status, January 1, 1922. Repealed March 13, 1917. (b) Second Statute. Date of Approval. March 13, 1917 (Repeals Act of March 14, 1913). Reference in State Laws. Chapter 299, Laws of 1917. Persons subject. Inmates of State hospitals for the insane, State hospital for epileptics, State home for feeble-minded or State school for girls. Executives Agencies Provided. Chief medical officer of any subject institution, governing board of the institution and secretary of the State Board of Health. Basis for Selection: Procedure. Decision of Examining Board that the mental or physical condition of any inmate would be improved thereby or that procreation by such inmate would be likely to result in defective or feeble-minded children with criminal tendencies, and that the condition of such inmate is not likely to improve so as to make procreation desirable. Type of Operation Authorized. "Vasectomy or asexualization." "Salpingectomy or oophorectomy." For operations, except as authorized by law, a fine of not more than $500 and not less than $100, imprisonment not less than (i months and not more than 1 year. State's Motive. Therapeutic and eugenic. Appropriations Available for Enforcing the Act. If the physician is not connected with such institution, the governing board can make reasonable terms for compensation and such fee shall be paid from the fund provided for the maintenance of such institution in the manner provided by law. Present Legal Status, January 1, 1922. Not tested by courts. 12. WISCONSIN. Date of Approval. July 30, 1913. Reference in State Laws. Chapter 693, Laws of 1913. Persons Subject. Inmates of all State and county institutions for criminal, insane, feeble-minded and epileptic persons. Executive Agencies Provided. Special Board, consisting of "one surgeon and one alienist of recognized ability." * * * "jn conjunction with superintendents of the State and county institutions;" appointed by the State Board of Control. Duty of special board "to examine into the mental and physical condition of persons legally confined in all State and county institutions." It "shall meet, take evidence and examine' and shall report to the State Board of Health its findings in cases duly nominated by said Board of Control. Basis for Selection: Procedure. Finding by unanimous vote of special board that "procreation is undesirable" by inmates whose names are submitted to said board by the State Board of Control, makes lawful the performance of operations by authority and only by authority of State Board of Control. Type of Operation Authorized. "Such operation for the prevention of procreation as shall be decided safest and most effective." State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act." * * * a sufficient amount of money to carry into effect the purpose of this section, not to exceed two thousand dollars." Expert's compensation by the State Board of Control, which shall not exceed ten dollars per day and expenses for days actually consumed in the performance of duty. Present Legal Status, January 1, 1922. Not tested by courts.
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    Analysis, by States, of Sterilization Laws 13 13. NEBRASKA. Date of Approval. Without signature of Governor, July 8, 1915. Reference in State Laws. Chapter 237, Laws of 1915. Persons Subject. Feeble-minded or insane inmates of institutions for the feebleminded, hospitals for the insane, the penitentiary, reformatory, industrial schools, industrial home or other such State institution. Executive Agencies Provided. Board of Commissioners of State Institutions shall designate five physicians from the medical staff of state institutions under their jurisdiction, three of which physicians shall be appointed from institutions for feeble-minded youth and the hospitals for the insane. Basis for Selection: Procedure. Decision by Board of Examiners that procreation by such inmate would be harmful to society; with written consent of husband or wife, parent, guardian, or next of kin. Type of Operation Authorized. "Such operation * * * for the prevention of procreation as in the judgment of said Board of Examiners shall be most appropriate to each individual case." State's Motive. Purely eugenic. Appropriations Available for Enforcing the Act. "Members of said Board of Examiners shall receive no compensation for their services as such examiners, but shall be reimbursed their actual and necessary traveling expenses from funds of the respective institutions whose inmates are examined by them." Present Legal Status, January 1, 1922. Not tested by courts. 14. OREGON. Date of Approval. February 19, 1917. Reference in State Laws. Chapter 279, General Laws of 1917. Persons Subject. Feeble-minded, insane, epileptic, habitual criminals, moral degenerates, and sexual perverts who may be inmates of institutions maintained by public expense. Executive Agencies Provided: State Board of Eugenics, composed of State Board of Health, Superintendent of Oregon State Hospital, Superintendent of Eastern Oregon State Hospital, Superintendent of State Institution for Feeble-Minded and Superintendent of Oregon State Penitentiary. Basis for Selection: Procedure: Inadvisability of procreation and no probability of improvement of mental condition in judgment of a majority of the Board. Type of Operation Authorized. "Such type of sterilization as may be deemed best by said board." State's Motive. For betterment oi physical, mental, neural or psychic condition of inmate to protect society, and not in any manner as a punitive measure. Appropriations Available for Enforcing the Act. "State" liable only for actual traveling expenses of members of Board, incurred in performance of their duties, and actual and necessary expense incident to the investigations of said Board and appeal therefrom. Present Legal Status, January 1, 1922. Declared unconstitutional by Circuit Court for the County of Marion, Dec. 13, 1921. 15. SOUTH DAKOTA. Date of Approval. March 8, 1917. Reference in State Laws. Chapter 236 (S. B. 257), Law of 1917. Persons Subject. Inmates of State Home for Feeble-minded. Executive Agencies Provided. State Board of Charities and Corrections, Superintendent of the subject institution, and the physician of said institution or one selected by him. Basis for Selection: Procedure. Inadvisability of procreation and improbability of improvement of mental condition in judgment of Board and Superintendent. Type of Operation Authorized. "The operation of vasectomy or ligation of the Fallopian tubes as the case may be." State's Motives. Therapeutic and eugenic. Appropriations Available for Enforcing the Act. No provision made for special appropriation. Present Legal Status, January 1, 1922. Not tested by courts.
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    Legislative Records of this Sterilization Laws 15 A. LAWS ENACTED PRIOR TO JANUARY 1, 1922, IN VARIOUS STATES. 1. INDIANA. Date of Law: April 9, 1907. The bill was introduced on January 29, 1907, by Representative Horace D. Read, of Tipton, Ind. It passed the House February 19, 1907 — 59 ayes, 22 noes; the Senate March 6, 1907 — 28 ayes, 16 noes. It was declared unconstitutional May 11, 1921, by the Supreme Court. It appears on the Indiana laws of 1907 as Chapter 215, on page 377; Burns' Indiana Statutes 1908, sec. 2232. AN ACT to prevent procreation of confirmed criminals, idiots, imbeciles and rapists, Providing that superintendents or boards of managers of institutions, where such persons are confined, shall have the authority and are empowered to appoint a committee of experts, consisting of two physicians, to examine into the mental condition of such inmates. WHEREAS, Heredity plays a most important part in the transmission of crime, idiocy, and imbecility: Therefore, be it enacted by the General Assembly of the State of Indiana, that on and after the passage of this act it shall be compulsory for each and every institution in the state, entrusted with the care of confirmed criminals, idiots, rapists, and imbeciles, to appoint upon its staff, in addition to the regular institutional physician, two (2) skilled surgeons of recognized ability, whose duty it shall be, in conjunction with the chief physician of the institution, to examine the mental and physical condition of such inmates as are recommended by the institutional physician and board of managers. If, in the judgment of this committee of experts and the board of managers, procreation is inadvisable, and there is no probability of improvement of the mental and physical condition of the inmate, it shall be lawful for the surgeons to perform such operation for the prevention of procreation as shall be decided safest and most effective. But this operation shall not be performed except in cases that have been pronounced unimprovable: Provided, That in no Case shall the consultation fee be more than three dollars to each expert, to be paid out of the funds appropriated for the maintenance of such institution. 2. WASHINGTON. (a.) First Law. Date of Law: June 9, 1909. The bill was introduced as a part of the criminal code which was prepared by the Code Commission. It passed the Senate March 1, 1909; the House March 4, 1909 . It was approved March 22, 1909, by Governor M. E. Hay. It appears on the Washington statutes of 1909 as Chapter 249, sec. 35 Criminal Code. PREVENTION OF PROCREATION: Whenever any person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, or shall be adjudged to be an habitual criminal, the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation. (b.) Second Law. Date of Law: June 9, 1921. The Bill was introduced on February 14, 1921, by the Committee on Medicine, Surgery, Dentistry and Hygiene. It passed the House February 17, 1921 — 68 ayes, 13 noes, absent or not voting 16. It passed the Senate March 2, 1921—36 ayes, 1 no, absent or not voting 5. It was approved March 8, 1921, by Gov. L. F. Hart. It appears on the Washington statutes as Chapter 53 of the Session Laws of 1921, H. B. 190. PREVENTION OF PROCREATION. AN ACT to prevent the procreation of feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts, who may be inmates of institutions maintained by the State, authorizing and providing for the sterilization of persons with inferior hereditary potentialities and providing for appeals to the Superior Courts in certain cases. Be it enacted by the Legislature of the State of Washington: SUPERINTENDENTS OF INSTITUTIONS TO MAKE REPORTS. Section 1. It shall be and is hereby declared the duty of the superintendents of all state institutions having the care of indi �
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    16 Legislative; Records of the Sterilization Laws viduals held in restraint to report quarterly to the institutional Board of Health, all feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts, who are persons potential to producing offspring who, because of inheritance of inferior or anti-social traits, would probably become a social menace or wards of the State. STERILIZATION AUTHORIZED. Section 2. It shall be the duty of the Institutional Board of Health to examine into the innate traits, the mental and physical conditions, the personal records, and the family traits and histories of all persons reported so far as the same can be ascertained, and for this purpose said Board shall have the power to summon witnesses, and any member of said Board may administer an oath to any witness whom it is desired to examine; and if in the judgment of a majority of the said Board procreation by any such person would produce children with an inherited tendency to feeble-mindedness, insanity, epitepsy. criminality or degeneracy, and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then it shall be the duty of said Board to make an order directing the superintendent of the institution in which such inmate is confined to perform or cause to be performed upon such inmate such a type of sterilization as may be deemed best by said Board. PURPOSE. Section 3. The purpose of said investigation, findings and orders of said Board shall be for the betterment of the physical, mental, neural, or psychic condition of the inmate, or to protect society from the menace of procreation by said inmate, and not in any manner as a punitive measure; and no person shall be emasculated under the authority of this act except that such operation shall be found to be necessary to improve the physical, mental, neural or psychic condition of the inmate. NOTICE OR ORDER. Section 4. After fully inquiring into the condition of each of such inmates said board shall make separate written findings for each of the inmates whose condition has been examined into, and the same shall be preserved in the records of said Board, and a copy thereof shall be furnished to the superintendent of the institution in which the inmate is confined, and if an operation is deemed necessary by said Board, then a copy of the order of said Board shall forthwith be served on said inmate, or in the case of an insane person, upon his legal guardian, and if such insane person "have no legal guardian, then upon his nearest known kin within the State of Washington, and if such insane person have no known kin within the State of Washington, then upon the custodial guardian of such insane person. APPEAL. Section 5. Any such inmate desiring to appeal from the decision of said Board, or in the case the person is under guardianship or disability, then the guardian of said inmate may take an appeal into the Superior Court of the county in which the institution in which the inmate is confined, is located. An informal notice of appeal filed with the secretary of said board, either by the inmate or someone in his behalf, shall be all that is necessary to make the appeal: Provided, said notice shall be filed within fifteen days of the date when notice of the board's decision is served on the inmate or his guardian and said notice of appeal shall stay all proceedings of said board on said matter until the same is heard and determined on said appeal: Provided, further, that no operation shall be performed upon any inmate until the time for appeal from the decision of the board has expired. PROCEDURE ON APPEAL. Section 6. Upon an appeal being taken, the secretary of said board where the notice of appeal is filed, must within fifteen days thereafter, or such further time as the court or the judge thereof may allow, transmit a certified copy of the notice of appeal and transcript of the proceedings, findings and order of the board, to the clerk of the court appealed to. The trial shall be a trial de novo at law as provided by the statutes of the state, for the trial of actions at law. Upon such appeal, if the inmate be without sufficient financial means to employ an attorney, then the court shall appoint an attorney to represent the said inmate, and such attorney shall be compensated by the state upon order of the court; and it shall be the duty of the district attorney of the county wherein such trial is had to represent the said board.
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    Legislative Records of the Sterilization Laws 17 ENTRY OF JUDGMENT. Section 7. If the court or jury shall affirm the findings of said board, said court shall enter a judgment, adjudging that the order of said board shall be carried out as herein provided; if the court fail to affirm the decision of said board appealed from, then said order shall be null and void and of no further effect. OPERATIONS. Section 8. Upon the receipt of the order from the Institutional Board of Health, the superintendent of the institution to which it is directed shall, after the time for appeal has expired, or in case of an appeal upon the entering of a judgment affirming the order of the board, and it is hereby made his lawful duty, to perform, or cause to (be) performed such surgical operation as may be specified in the order of the Institutional Board of Health. All such operations shall be performed with a due regard for the physical condition of the inmate and in a safe and humane manner SURGEON'S LIABILITY. Section 9. No surgeon performing the operation provided for in the preceding section under the direction of the superintendent, or other officer in charge of such institution, shall be held criminally liable therefor or civilly liable for any loss or damage on account thereof, except in case of negligence in the performance of such operation. PERSONS AFFECTED. Section 10. The criminals who shall come within the operation of this law shall be those who have been convicted three or more times of a felony and sentenced to serve in the penitentiary therefor. Moral degenerates and sexual perverts are those who are addicted to the practice of sodomy or the crime against nature, or to other gross, bestial and perverted sexual habits and practices prohibited by statute. SEX. . Section 11. The provisions of this act shall apply to both male and female inmates of any of the institutions designated therein. EXPENSE. Section 12. The state shall be liable, under this act, only for the actual traveling expenses of the members of the board incurred in the performance of their duties, and the actual and necessary expense incident to the investigations of said board and an appeal therefrom, which shall be paid upon vouchers signed by the person receiving such compensation and expense from the raonejs appropriated for the maintenance of the institution where such examination is held. 3. CALIFORNIA. a. First Law. Date of Law: June 25, 1909. The bill was introduced on February 8, 1909, by Senator W. F. Price, of Santa Rosa, California. It passed the Senate March 16, 1909—21 ayes, 1 no; the House March 22, 1909— 41 ayes, 0 noes. It was approved April 26, 1909, by Governor James N. Gillett. It appears on the California statutes of 1909 as Chapter 720 on page 1093. (It was repealed and substituted for by Chapter 363, sec. 4, June 13, 1913.) AN ACT to permit asexualization of inmates of the state hospitals and the California Home for the Care and Training of Feeble-Minded Children and of convicts in the state prisons. The people of the State of California, represented in Senate and Assembly, do enact as follows: Section 1. Whenever in the opinion of the medical superintendent of any state hospital, or the superintendent of the California Home for the Care and Training of Feeble-Minded Children, or of the resident physician in any state prison, it would be beneficial and conducive to the benefit of the physical, mental, or moral condition of any inmate of said state hospital, home, or state prison, to be asexualized, then such superintendent or resident physician shall call in consultation the general superintendent of the state hospitals, and the secretary of the state board of health, and they shall jointly examine into all the particulars oT the case with the said superintendent or resident physician, and if in their opinion or in the opinion of any two of them, asexualization will be beneficial to such inmate, patient, or convict, they may perform the same; Provided, that in the case of an inmate or convict confined in any of the state prisons of this state, such operation shall not be performed unless the said inmate or convict has been committed to a state prison in this or in some other state or country at least two times for some sexual offense, or at
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    18 Legislative Records of the Sterilization Laws least three times for any other crime, and shall have given evidence while an inmate in a state prison in this state that he is a moral and sexual pervert; and provided further, that in the case of convicts sentenced to state prison for life who exhibit continued evidence of moral and sexual depravity, the right to asexualize them, as provided in this act, shall apply, whether they have been inmates of a state prison whether in this or any other state or country more than one time. b. Second Law. Date of Law: June 13, 1913. This statute repeals the first sterilization law, Chapter 720 on page 1093, April 26, 1909. The bill was introduced on January 28, 1913, by Senator Edwin M. Butler, of Los Angeles, Cal. It passed the Senate April 22, 1913 — 21 ayes, 4 noes; the House May 10, 1913 — 40 ayes, 24 noes. It was approved June 13, 1913, by Governor Hiram W. Johnson. It appears on the California statutes as Chapter 363; Senate Bill 881. AN ACT to provide for the asexualization of the inmates of state hospitals for the insane, the Sonoma State Home, of convicts in the state prisons, and of idiots, and repealing an act entitled "An act to permit asexualization of inmates of the state hospitals and the California Home for the Care and Training of Feeble-Minded Children and of convicts in the state prisons", approved, April 26, 1909. The people of the State of California do enact as follows: Section 1. Before any person who has been lawfully committed to any state hospital for the insane, or who has been an inmate of the Sonoma State Home, and who is afflicted with hereditary insanity or incurable chronic mania or dementia shall be released or discharged therefrom, the state commission in lunacy may in its discretion, after a careful investigation of all the circumstances of the case, cause such a person to be asexualized, and such asexualization, whether with or without the consent of the patient, shall be lawful and shall not render said commission, its members, or any person participating in the operation liable either civilly or criminally. Section 2. Whenever in the opinion of the resident physician of any state prison it will be beneficial and conducive to the benefit of the physical, mental, or moral condition of any recidivist lawfully confined in such state prison to be asexualized,' then such physician shall call in consultation the general superintendent of state hospitals and the secretary of the state board of health, and they shall jointly examine into the particulars of the case with the said resident physician, and if in their opinion or the opinion of any two of them, asexualization will be beneficial to such recidivist, they may perform the same; provided, that such operation shall not be performed unless the said recidivist has been committed to a state prison in this or some other state or country at least two times for rape, assault with intent to commit rape, or seduction, or at least three times for any other crime or crimes, and shall have given evidence while an inmate of a state prison in this state that he is a moral or sexual degenerate or pervert; and provided, further, that in the case of convicts sentenced to state prison for life, who exhibit continued evidence of moral and sexual depravity, the right to asexualize them, as provided in this section, shall apply whether they shall have been inmates of a state prison in this or any other country or state more than one time or not; provided, further, that nothing in this act shall apply to or refer to any voluntary patient confined or kept in any state hospital of this state. Section 3. Any idiot, if a minor, may be asexualized by or under the direction of the medical superintendent of any state hospital, with the written consent of his or her parent or guardian, and if an adult, then with the written consent of his or her lawfully appointed guardian, and upon the written re. quest of the parent or guardian of any such idiot or fool, the superintendent of any state hospital shall perform such operation or cause the same to be performed without charge therefor. Section 4. An act entitled "An act to permit asexualization of inmates of the state hospitals and the California Home for the Care and Training of Feeble-Minded Children, and of convicts in the state prisons", approved April 26, 1909, is hereby repealed. c. Amendment to the Second Law. Date of Amendment: July 26, 1917. The bill was introduced on January 26, 1917, by Senator Edward J. Tyrrell of Oakland,  California. It passed the Senate March 9, 1917 — 26 ayes,, no noes; the Assembly April 18, 1917 — 42 ayes, 7 noes.
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    Legislative Records of the Sterilization Laws 19 It was approved May 17, 1917, by Governor Wm. D. Stephens. It appears on the California statutes as Chapter 489 of the Laws of 1917. AN ACT to amend section one of an act entitled "An act to provide for the asexualization of inmates of state hospitals for the insane, the Sonoma State Home, of convicts in the state prisons, and of idiots, and repealing an act entitled 'an act to permit asexualization of inmates of the state hospitals and the California Home for the Care and Training of Feeble-Minded Children, and of convicts in the state prisons,' approved April 26, 1919," approved June 13, 1913. (Approved May 17, 1917.) The People of the State of California do enact as follows: Section 1. Section one of the act entitled "An act to provide for the asexualization of inmates of state hospitals for the insane, the Sonoma State Home, of convicts in the state prisons, and of idiots, and repealing an act entitled, 'An act to permit asexualization of inmates of the state hospitals and the California Home for the Care and Training of Feeble-minded Children, and of convicts in the state prisons,' approved April 26, 1909," approved June 13, 1913, is hereby amended to read as follows: Section 1. Before any person who has been lawfully committed to any state hospital for the insane, or who has been an inmate of the Sonoma State Home, and who is afflicted with mental disease which may have been inherited and is likely to be transmitted to descendants, the various grades of feeblemindedness, those suffering from perversion or marked departures from normal mentality or from disease of a syphilitic nature, shall be released or discharged therefrom, the state commission in lunacy may in its discretion, after a careful investigation of all the circumstances of the case, cause such person to be asexualized, and such asexualization whether with or without the consent of the patient shall be lawful and shall not render the said commission, its members or any person participating in the operation liable either civilly or criminally. Note: The above Section 1, as amended, differs only from Section 1 of the unamended statute in substituting the above underlined phrases for the following: "* * * hereditary insantity or incurable chronic mania or dementia * * *." d. Sterilization Provision of the Law of California establishing the Pacific Colony "An institution for the care, confinement, and instruction of feeble-minded and epileptic persons." Date of Law: July 31, 1917. The bill was introduced on January 23, 1917, by Representative Thomas L. Ambrose of Los Angeles, California. It passed the Assembly April 14, 1917 — 42 ayes, no noes; the Senate, April 27, 1917, — 24 ayes, no noes. It was approved June 1, 1917, by Governor Wm. D. Stephens. It appears on the California statutes as Section 42, Chapter 776 of the Laws of 1917. Section 42. Before any inmate who has been committed to the Pacific Colony and who is feeble-minded, or is afflicted with incurable chronic mania or dementia, shall be released or discharged therefrom, the board of trustees on the recommendation of the superintendent, approved by a clinical psychologist holding the degree of Ph. D. and a physician qualified to serve under Section 19 of this Act, after they have made a careful investigation of all the circumstances of the case, may cause such person to be sterilized; and such sterilization, whether with or without the consent of the inmate, shall be lawful, and shall not render the said commission, or its members, or any person participating in the operation, the said trustees, the said colony, or any of its officers or employees, liable civilly or criminally. 4. CONNECTICUT. (a) First Law. Date of Law: October 1, 1909. The bill was introduced on February 2, 1909, by Representative Wilbur F. Tomlinson, of Danbury, Conn. It passed the House July 20, 1909 — 130 ayes, 28 noes; the Senate July 28, 1909. It was approved August 12, 1909, by Governor F. B. Weeks. It appears on the Connecticut statutes as Public Acts 1909, Chapter 209. (Substitute for House bill No. 123.) Sections 2691-2 of the General Statutes, Revision of 1918.) AN ACT concerning operations for the prevention of procreation. Be it enacted by the Senate and House of Representatives in General Assembly convened: Section 1. The directors of the state prison and the superintendent of the state hospitals for the insane at Middletown and
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    20 Legislative Records of the Sterilization Laws Norwich are hereby authorized and directed to appoint for each of said institutions, respectively, two skilled surgeons, who, in conjunction with the physician or surgeon in charge at each of said institutions shall constitute a board, the duty of which shall be to examine such inmates of said institutions as are reported to them by the warden, superintendent, or the physician or surgeon in charge, to be persons by whom procreation would be inadvisable. Such board shall examine the physical and mental condition of such persons and their record and family history, so far as the same can be ascertained, and if, in the judgment of a majority of said board, procreation by any such person would produce children with an inherited tendency to crime, insanity, feeble-mindedness, idiocy, or imbecility, and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then said board shall appoint one of its members to perform the operation of vasectomy or oophorectomy, as the case may be, upon such person. Such operation shall be performed in a safe and humane manner, and the board making such examination and the surgeon performing such operation shall receive from the state such compensation for services rendered as the warden of the state prison or the superintendent of either of such hospitals shall deem reasonable. Section 2. Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise promote the performance of either of the operations described in section one of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such person, unless the same shall be a medical necessity, shall be fined not more than one thousand dollars, or imprisoned in the state prison not more than five years, or both. (b) Sterilization Provisions of Statute Extended to Mansfield State Training School and Hospital. Chapter 69, Public Acts, 1919. This amendment was introduced by Representative Higgins of Coventry. It passed the House March 5, 1919; the Senate March 12, 1919; no record vote. Approved by the Governor April 2, 1919. AN ACT amending an Act concerning Operations to Prevent Procreation. Be it enacted by the Senate and House of Representatives in General Assembly convened: Section 2691 of the general statutes is amended to read as follows: The directors of the state prison and the superintendents of the state hospitals for the insane at Middletown and Norwich and the superintendent of the Mansfield State Training School and Hospital at Mansfield Depot are authorized and directed to appoint for each of said institutions two skilled surgeons, who, in conjunction with the physician or surgeon in charge at each of said institutions, shall constitute a board the duty of which shall be to examine such inmates of said institutions as are reported to them by the warden or superintendent or the physician or surgeon in charge, to be persons by whom procreation would be inadvisable. Such board shall examine the physical and mental condition of such persons and their record and family history so far as the same can be ascertained, and if, in the judgment of a majority of said board, procreation by any such person would produce children with an inherited tendency to crime, insanity, feeblemindedness, idiocy or imbecility and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then said board shall appoint one of its members to perform the operation of vasectomy or oophorectomy, as the case may be, upon such person. Such operation shall be performed in a safe and humane manner, and the board making such examination and the surgeon performing such operation shall receive from the state such compensation for services rendered as the warden of the state prison or the superintendent of either of such hospitals shall deem reasonable. Note: This law differs from its predecessor only in extending its provisions to the newly created Mansfield State Training School and Hospital. 5. NEVADA. Date of Law: January 1, 1912. The bill was introduced March 3, 1911, by the Code Commission, not as a separate bill, but as part of the Crimes and Punishments Bill.
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    Legislative Records oe the Sterilization Laws 21 It passed the Senate March 10, 1911—17 ayes, 1 no, 1 absent; the House March 14, 1911 — 34 ayes, 7 noes, 4 absent, 4 not voting. It was approved March 17, 1911, by Governor Tasker L. Oddie. It appears on the Nevada statutes as Section 28 of the Crimes and Punishments Act. PREVENTION OF PROCREATION: Whenever any person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, or shall be adjudged to be an habitual criminal, the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation; provided, the operation so performed shall not consist of castration. 6. IOWA. (a) First Law. Date of Law: July 4, 1911. The bill was introduced on February 17, 1911, by Representative Eli C. Perkins, of Delhi, Iowa. It passed the House March 28, 1911 — 64 ayes, 13 noes; the Senate April 6, 1911 — 32 ayes, noes 0. It was approved April 10, 1911, by Governor B. F. Carroll. It appears on the Acts of the Thirtyfourth General Assembly of Iowa (1911) as Chapter 129. (It was repealed and substituted for by Chapter 187, Acts of the Thirty-fifth General Assembly, April 19, 1913.) AN ACT to prevent the procreation of habitual criminals, idiots, feeble-minded, and imbeciles. [Additional to title twelve (XII) of the code, relating to the police of the state.] Be it enacted by the General Assembly ot the State of Iowa: Section 1. Unsexing of Criminals, Idiots, etc. That it shall be the duty of the managing officer of each public institution in the state, entrusted with the custody or care of criminals, idiots, feeble-minded, imbeciles, drunkards, drug fiends, epileptics, and syphilitics, and they are hereby authorized and directed to annually, or oftener, examine into the mental or physical condition of the inmates of such institutions, with a view to determining whether it is improper to allow any of such inmates to procreate; and to annually, or oftener, call into consultation the members of the state board of parole. The members of such board and the managing officer and the surgical superintendent of such institution shall judge of such matters. If a majority of them decide that procreation by any such inmate would produce children with a tendency to disease, crime, insanity, feeble-mindedness, idiocy, or imbecility, and there is no probability that the condition of any such inmate so examined will improve to such an extent as to render procreation by any such inmate advisable, or if the physical or mental condition of any such inmate will be materially improved thereby, or if such inmate is an epileptic or syphilitic, or gives continued evidence while an inmate of such institution that he or she is a moral or sexual pervert, then the surgeon of the institution shall perform the operation of vasectomy or ligation of the Fallopian tubes, as the case may be, upon such person. Provided that such operation shall be performed upon any convict or inmate of such institution who has been convicted of prostitution or violation of the law, as laid down in chapter two hundred and sixteen (216)*, acts of the Thirty-third Gen* The full text of Chapter 216 is as follows: CHAPTER 216 — THE LAWS OF THE THIRTY-THIRD   IOWA GENERAL ASSEMBLY. Detention or Confining1 of [Females "by Force or Intimidation for Purposes of Prostitution. S. F. 216. AN ACT prohibiting the detention or confinement of any female in any house, room, building, or premises by force, false pretence, or intimidation, for purposes of prostitution or with intent to cause such female to become a prostitute, and providing a punishment for the violation thereof. [Additional to Chapter nine (9) of title twenty-four (XXIV) of the code relating to offenses against chastity,  morality and decency.] Be it enacted by the General Assembly of the State of Iowa: Section 1. Detention or Confinement of Females for Prostitution Purposes. Whoever shall unlawfully detain or confine any female by force, false pretence, or intimidation in any room, house, building or premises in this state, against the will of such female, for purposes of prostitution or with intent to cause such female to become a prostitute, and be guilty of fornication or concubinage therein, or shall by force, false pretence, confinement, or intimidation, attempt to prevent any female so as aforesaid detained, from leaving such room, house, building, or premises, and whoever aids, assists, or abets by force, false pretence, confinement, or intimidation, in keeping, confining, or unlawfully detaining any female in any room, house, building or premises in this state, against the will of such female, for the purpose of prostitution, fornication, or concubinage, shall on conviction, be imprisoned in the penitentiary not less than one nor more than ten years. Approved March 25, A. D. 1909.
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    22 Legislative Records of the Sterilization Laws eral Assembly, or who has been twice convicted of some other sexual offense, or has been three times convicted of felony, and each such convict or inmate shall be subjected to this same operation of vasectomy or ligation of the Fallopian tubes, as the case may be, by the surgeon of the institution. Section 2. Penalty. Except as authorized in this act, every person who shall perform, encourage, assist in or otherwise promote the performance of either of the operations described in Section 1 of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such persons, unless the same shall be a medical necessity, shall be fined not more than one thousand ($1,000) dollars, or imprisoned in the county jail not to exceed one year, or both. (b) Second Law. Date of Law: July 4, 1913. This statute repeals the first sterilization law, Chapter 129, Acts of the Thirty-fourth General Assembly, April 10, 1911. The bill was introduced March 10, 1913, by Representative Col. Halgrims, of Humboldt, Iowa. It passed the House April 17, 1913 — 61 ayes, 7 noes; the Senate April 18, 1913 — 27 ayes, 11 noes. It was approved April 19, 1913, by Governor George W. Clarke. It appears on the Iowa laws of 1913, Chapter 187, Acts of the Thirty-fifth General Assembly. AN ACT to repeal the law as it appears in chapter one hundred twenty-nine (129) of the acts' of the Thirty-fourth General Assembly, and to enact a substitute therefor relating to the prevention of the procreation of criminals, rapists, idiots, feeble-minded, imbeciles, lunatics, drunkards, drug fiends, epileptics, syphilitics, moral and sexual perverts, and diseased and degenerate persons. Be it enacted by the General Assembly of the State of Iowa: Section 1. Unsexing of criminals, idiots, etc. Board of Parole; Duties. That it shall be the duty of the state board of parole, with the managing officer and the physician of each public institution in the state, entrusted with the care and custody of criminals, rapists, idiots, feeble-minded, imbeciles, lunatics, drunkards, drug fiends, epileptics, syphilitics moral and sexual perverts, and diseased and degenerate persons, and they are hereby authorized and directed to, annually or oftener, examine into the mental and physical condition, the records and family history of the inmates of such institutions, with a view of determining whether it is improper or inadvisable to allow any of such inmates to procreate and to judge of such matters. If a majority of them decide that procreation by any such inmates would produce children with a tendency to disease, deformity, crime, insanity, feeble-mindedness, idiocy, imbecility, epilepsy, or alcoholism, or if the physical or mental condition of any such inmate will probably be materially improved thereby, or if such inmate is an epileptic or syphilitic, or gives evidence, while he is an inmate of such institution, that he or she is a moral or sexual pervert, then the physician of the institution, or one selected by him, shall perform the operation of vasectomy or ligation of the Fallopian tubes, as the case may be, upon such person. Provided that such operation shall be performed upon every convict or inmate of such institution who has been convicted of prostitution or violation of the law as laid down in chapter two hundred sixteen (216)* of the acts of the Thirty-third General Assembly, or who has been twice convicted of other sexual offenses, including soliciting, as defined in section four thousand nine hundred seventy-five-c (4975-c)** of the supplement to the code, 1907, or who has been twice convicted of a felony, and each such convict or inmate shall be subject to this same operation of vasectomy or ligation of the Fallopian tubes, as the case may be, by the physician of the institution, or one selected by him. Section 2. Certain persons, operations upon application. Those afflicted with syphilis or epilepsy may apply to the board of parole, or any judge of the district court, and upon order of such board or judge, the operation of vasectomy or ligation of the Fallopian tubes may be performed upon such person, and any law restricting mar* See footnote, page 21. **Sec. 4975-c. Soliciting- for the Purpose of Prostitution — Penalty. That any person who shall ask, request, or solicit another to have carnal knowledge with any female for a consideration or otherwise, shall be punished by imprisonment in the penitentiary not exceeding five years or imprisonment in the county jail not exceeding one year, or by a fine not exceeding one thousand dollars, or both such fine and jail imprisonment. (31 G. A., ch. 165.)
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    Legislative Records oe the Sterilization Laws 23 riage of such persons shall be void and of none effect, in case one of the contracting parties has submitted to such operation and the same was known to both parties before their marriage. Section 3. Annual report. The board of parole shall make an annual report to the governor of the state, fully covering their proceedings under the authority of this act, and also observations and statistics regarding its benefits. Section 4. Unsexing prohibited except as authorized — penalty. Except as authorized in this act, every person who shall perform, encourage, assist in or otherwise promote the performance of either of the operations described in section one (1) of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such persons, unless the same shall be a medical necessity, shall be fined not more than one thousand dollars ($1,000.00), or imprisoned in the penitentiary not to exceed one year, or both. (c) Third Law. Date of Law: July 4, 1915. The bill was introduced on February 18, 1915, by the Committee on Public Health (Dr. A. W. Slaught, of Ottumwa, Chairman), as a Committee Bill. It passed the House, March 6, 1915 — 76 ayes, 12 noes; the Senate, April 12, 1915 — 31 ayes, 6 noes. It was approved April 16, 1915, by Governor George W. Clarke. It appears on the Iowa statutes as Chapter 202 of the Laws of the Thirty-sixth General Assembly (1915). AN ACT to repeal the law as it appears in chapter nineteen-B (19-B) supplement to the code, 1913, and to enact a substitute therefor to prevent the procreation of the insane, idiots, imbeciles and feeble-minded. Be it enacted by the General Assembly of the State of Iowa: That the law as it appears in Chapter nineteen-B (19-B) of title twelve (12) supplement to the code, 1913, be and the same is hereby repealed and the following enacted in lieu thereof: Section 1. Sterilization Authorized. That whenever the superintendent of any hospital for the insane and a majority of his medical staff shall after investigation and examination, agree that it is for the best interests of the patient and society, they are hereby authorized to perform, or cause to be performed by some capable physician or surgeon, the operation of sterilization on any such patient confined in said institution afflicted with insanity, idiocy, imbecility, feeble-mindedness or syphilis; provided that said operation is approved by the board of control or a majority thereof; and provided further, that the superintendent of the hospital shall have secured the written consent of the husband or wife, if the patient is a married person, and if an unmarried person, the written consent of the parent, guardian or next of kin, if any there be within this state, that said operation shall be performed. Section 2. Operation Defined. The operation to be performed upon a male person shall be what is known as vasectomy, and upon a female person what is known as a section of the Fallopian tubes with implantation of the uterine muscles. Section 3. Annual Report. The board of control shall make an annual report to the governor of the state fully covering their proceedings under the authority of this act, and also their observations and statistics regarding its benefits. Section 4. Unauthorized Operations — Penalty. Except as authorized in this act every person who shall perform, encourage, assist in, or otherwise promote the performance of either of the operations described in section two (2) of this act for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such person unless the same shall be a medical necessity, shall be fined not more than one thousand dollars ($1,000), or imprisoned in the penitentiary not to exceed one year, or both. 7. NEW JERSEY. Date of Law: April 21, 1911. The bill was introduced on February 27, 1911, by Representative B. H. White, of Mount Holly, New Jersey. It passed the House March 28, 1911—33 ayes, 6 noes; the Senate April 18, 1911 — 12 ayes, noes 0. It was approved April 21, 1911, by Governor Woodrow Wilson. It appears on the New Jersey statutes of 1911 as Chapter 190. AN ACT to authorize and provide for the sterilization of feeble-minded (including
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    24 Legislative Records oe the Sterilization Laws idiots, imbeciles and morons), epileptics, rapists, certain criminals and other defectives. WHEREAS, heredity plays a most important part in the transmission of feeblemindedness, epilepsy, criminal tendencies, and other defects: Be it enacted by the Senate and General Assembly of the State of New Jersey: 1. Immediately after the passage of this act, the Governor shall appoint by and with the advice of the Senate, a surgeon and neurologist, each of recognized ability, one for a term of three (3) years and one for a term of (5) years; their successors each to be appointed for the full term of five years, who in conjunction with the Commissioner of Charities and Corrections shall be known as and is hereby created the "Board of Examiners of Feeble-minded (including idiots, imbeciles and morons), Epileptics and other Defectives," whose duty it shall be to examine into the mental and physical condition of the feeble-minded, epileptic, certain criminal and other defective inmates confined in the several reformatories, charitable, and penal institutions in the counties and state. Any vacancy occurring in said Board of Examiners shall be filled by appointment of the Governor for the unexpired term. 2. The criminals who shall come within the operation of this law shall be those who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as in the opinion of this board of examiners shall be deemed to be sufficient evidence of confirmed criminal tendencies. 3. Upon application of the superintendent or other administrative officer of any institution in which such inmates are or may be confined or upon its own motion, the said board of examiners may call a meeting to take evidence and examine into the mental and physical condition of such inmates confined as aforesaid, and if said board of examiners, in conjunction with the chief physician of the institution, unanimously find that procreation is inadvisable and that there is no probability that the condition of such inmate so examined will improve to such an extent as to render procreation by such inmate advisable, it shall be lawful to perform such operation for the prevention of procreation as shall be decided by said board of examiners to be most effective, and thereupon it shall and may be lawful for any surgeon qualified under the laws of this state, under the direction of the chief physician of said institution, to perform such operation; previous to said hearing the said board shall apply to any judge of the Court of Common Pleas, of the county in which said person is confined, for the assignment of counsel to represent the person to be examined, said counsel to act at said hearing and in any subsequent proceedings, and no order made by said board of examiners shall become effective until five days after it shall have been filed with the clerk of the Court of Common Pleas of the county in which said examination is held, and a copy shall have been served upon the counsel appointed to represent the person examined, proof of service of the said copy of the order to be filed with the clerk of the Court of Common Pleas. All orders made under the provision of this act shall be subject to review by the Supreme Court or any justice thereof, and said court may upon appeal from any order grant a stay which shall be effective until such appeal shall have been decided. The judge of the Court of Common Pleas appointing any counsel under this act may fix the compensation to be paid him, and it shall be paid as other court expenses are now paid. No surgeon performing an operation under the provisions of this law shall be held to account therefor, but the order of the board of examiners shall be a full warrant and authority therefor. 4. The record taken upon the examination of every such inmate, signed by the said board of examiners, shall be preserved in the institution where such inmate is confined, and a copy thereof filed with the Commissioner of Charities and Corrections, and one year after the performing of the operation the superintendent or other administrative officer of the institution wherein such inmate is confined shall report to the board of examiners the condition of the inmate and the effect of such operation upon such inmate. A copy of the report shall be filed with the record of the examination. 5. There shall be paid, out of the funds appropriated for maintenance of such institutions, to each physician of said board of examiners, a compensation of not more than ten ($10) dollars per diem for each day actually given to such work or examination, and his actual and necessary expenses in going to, holding and returning from such examination. When in the judgment of the board of examiners it is necessary to secure the assistance of a surgeon outside the medical staff
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    Legislative Records oe the Sterilization Laws 25 of the institution to perform or assist in said operation, the necessary expenses of such surgeon shall be paid from the maintenance account of such institution. 6. If any provisions of this act shall be questioned in any court, and the provisions of this act with reference to any class of z persons enumerated therein shall be held to be unconstitutional and void, such determination shall not be. deemed to invalidate the entire act, but only such provisions thereof with reference to the class in question as are specifically under review and particularly passed upon by the decision of the court. 7. This act shall take effect immediately. 8. NEW YORK. (a) Text of Law. Date of Law: April 16, 1912. The bill was introduced on March 5, 1912, • by Assemblyman Robert P. Bush, of Horseheads, N. Y. It passed the House March 25, 1912—78 ayes, 9 noes; the Senate March 29, 1912 — 48 ayes, noes 0. It was approved April 16, 1912, by Governor John A. Dix. It appears on the New York statutes as Public Health Law (L. 1909, Chapter 49), Art. 19 (Section 350-353), as amended by L. 1912, Chapter 445. AN ACT to amend the public health law, in relation to operations for the prevention of procreation. The people of the State of New York, represented in Senate and Assembly, do enact as follows: Section 1. Article eighteen of chapter forty-nine of the laws of nineteen hundred and nine, entitled, "An act in relation to public health constituting chapter forty-five of the consolidated laws," as renumbered article nineteen by section five of chapter one hundred and twenty-eight of the laws of nineteen hundred and eleven, is hereby made article twenty thereof, and sections three hundred and fifty and three hundred and fifty-one of such chapter are hereby renumbered sections three hundred and sixty and three hundred and sixty-one, respectively. Section 2. Such chapter is hereby amended by inserting therein a new article, to be article nineteen thereof, to read as follows: . „„,,__ „ ARTICLE 19. Operations for the Prevention of Procreation. Section 350. Board of Examiners; compensation and expenses. Section 351. General powers and duties of the board, persons to be operated upon. Section 352. Appointment of counsel to persons to be operated upon. Section 353. Unauthorized and illegal operations. Section 350. Board of Examiners; compensation and expenses. Immediately after the passage of this act the Governor shall appoint one surgeon, one neurologist and one practitioner of medicine, each with at least ten years' experience in the actual practice of his profession, for a term of five years, to be known as the board of examiners of feeble-minded, criminals and other defectives, which board is hereby created. The compensation of the members of such board shall be ten dollars per diem for each day actually engaged in the performance of the duties of the board, and their actual and necessary traveling expenses. Any vacancies occurring in said board shall be filled by appointment of the Governor for the unexpired term. Section 351. General powers and duties of the board; persons to be operated upon. It shall be the duty of the said board to examine into the mental and physical condition and the record and family history of the feeble-minded, epileptic, criminal and other defective inmates confined in the several state hospitals for the insane, state prisons, reformatories, and charitable and penal institutions in the state, and if in the judgment of the majority of said board procreation by any such person would produce children with an inherited tendency to crime, insanity, feeble-mindedness, idiocy, or imbecility, and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then said board shall appoint one of its members to perform such operation for the prevention of procreation as shall be decided by said board to be most effective. The criminals who shall come within the operation of this law shall be those who have been convicted of the crime of rape or of such succession of offenses against the criminal law as in the opinion of the board shall be deemed to be sufficient evidence of confirmed criminal tendencies. Section 352. Appointment of counsel to person to be operated upon. The board of
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    26 Legislative Records op the Sterilization Laws examiners shall apply to any judge of the Supreme Court or county judge of the county in which said person is confined for the appointment of counsel to represent the person to be examined. Said counsel to act a* a hearing before the judge and in any subsequent proceedings, and no order made by said board shall become effective until five days after it shall have been filed with the clerk of the court and a copy shall have been served upon the counsel appointed to represent the person examined and proof of service of said copy of the order to be filed with the clerk of the court. All orders made under provisions of this act shall be subject to review by the Supreme Court or any justice thereof, and said court may upon appeal from any order grant a stay," which shall be effective until such appeal shall have been decided. The judge of the court appointing any counsel under this act may fix the compensation to be paid him. No surgeon performing an operation under the provisions of this act shall be held to account therefor. The record taken upon the examination of every such inmate, signed by the said board of examiners, shall be preserved by the institution where said inmate is confined, and one year after the performance of the operation the superintendent or other administrative officer of the institution wherein such inmate is confined shall report to the board of examiners the condition of the inmate and the effect of such operation upon such inmate, and a copy of the report shall be filed with the record of the examination. Section 353. Unauthorized and illegal operations. Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise permit the performance of the operation for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit such operation lo be performed upon such person, unless the same shall be a medical necessity, shall be guilty of a misdemeanor. Section 3. This act shall take effect immediately. (b) The Repeal of the New York Sterilization Statute. The New York sterilization law of 1912 was repealed May 10, 1920. The repealing bill was introduced by Senator Henry M. Sage of New York April 8th. It passed the Senate April 14th, 49 yeas, 0 nays. It passed the Assembly April 21st, 142 yeas, 0 nays, and was signed by Governor Alfred E. Smith May 10th. The repealing act appears in the statutes of New York as "L. 1920, Chap. 619." The full text of the act is as follows: AN ACT To repeal article nineteen of the public health law, relating to operations for the v prevention of procreation. The People of the State of New York, represented in Senate and Assembly, do enact as follows: Section 1. Article nineteen of chapter forty-nine of the laws of nineteen hundred and nine, entitled "An act in relation to public health, constituting chapter forty-five of the consolidated laws," as such article was added by chapter four hundred and fortyfive of the laws of nineteen hundred and twelve, is hereby repealed. % Section 2. This act shall take effect immediately. 9. NORTH DAKOTA. Date of Law: March 13, 1913. The bill was introduced on February 8, 1913, by Representative W. H. Northrup, Luverne, North Dakota. It passed the House February 17, 1913 — 73 ayes, 20 noes; the Senate March 6, 1913 — 34 ayes, 4 noes. It was approved March 13, 1913, by Governor  L. B. Hanna. It appears on the North Dakota statutes as Chapter 56 of the laws of 1913. (Chapter 24, Sections 11429-11438, Compiled Laws of North Dakota, 1913.) AN ACT to prevent procreation of confirmed criminals, insane, idiots, defectives, and rapists; providing for a board of medical examiners and making a provision for carrying out of same. Be it enacted by the Legislative Assembly of the State of North Dakota: Section 1. Whenever the warden, superintendent, or head of any state prison, reform school, state school for feeble-minded, or of any state hospital or state asylum for insane shall certify in writing that he believes that the mental or physical condition of any inmate would be improved thereby, or that procreation by such inmate would be likely to result in defective or feeble-minded children with criminal tendencies, and that the condition of such inmate is not likely to improve, so as to make procreation by such person desirable or beneficial to the community, it shall be lawful to perform a
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    Legislative; Records qe the Sterilization Laws 27 surgical operation for the sterilization of such inmate as hereafter provided. Section 2. For the purpose of carrying into effect the provisions of this act the chief medical officer of any such institution, the secretary of the state board of health and one other competent physician and surgeon, whose appointment is hereinafter provided for, shall constitute the board of examiners for such institution. The third member of such board shall be a competent physician and surgeon of good standing and of at least ten years' practice of his profession in North Dakota, who shall forthwith be appointed by the State board of control and who shall serve during the pleasure of said board of control. One such appointment may be made in each county in which any of such institutions is located, or one may be appointed to act for any two or more of such institutions to be named in the letter of appointment. The per diem compensation of such member so appointed shall be fixed by the state board of control in the letter of. appointment and shall not be in excess of $10.00 per day, a duplicate of this letter shall be filed with the state auditor, and the per diem and actual necessary expenses of such member shall be allowed and paid in the same manner as is provided for by law for the payment of the salaries and expenses of the members, agents, and employees of the state board of control. Section 3. When the superintendent oi any such institution shall deem it advisable that such operation be performed on any one or more of the inmates thereof he shall make such recommendation in writing signed by him, and file one copy thereof with the board of control and one with the chief medical officer of such institution, whereupon the chief medical officer of such institution shall forthwith call a meeting of such board of examiners, to be held at such institution at a date not less than fifteen days, after the issuance of such call, and such call shall be in writing, signed by such chief medical officer, and shall clearly set forth the date and object of such meeting and shall contain the names of all inmates whose cases are to be considered at such meeting. Section 4. At such meeting such board of examiners shall diligently inquire into the mental and physical condition of each inmate so considered, and as far as practicable into his family history, and for that purpose any member of said board may administer an oath to any witness whom it is desired to examine, and such hearing may be adjourned from day to day, and, if necessary, sessions may he held elsewhere than at such institution. Section 5. After fully inquiring into the condition of each such person such board of examiners shall make separate written findings for each of the persons whose condition has been inquired into, and such findings shall either order that such inmate be sterilized by such operation as may be deemed best, or shall find that sterilization is not necessary or desirable, or shall continue the case to a -time and place therein named or upon future call for further observation and inquiry, and such hearings shall be conducted according to the provisions of section 4 of this act. If such board in its findings order such operation upon such inmate, it shall, in such findings, designate what operation is to be performed and its purpose, and shall designate some skilled surgeon, who may not be one of their own number, who shall perform it. Section 6. Such institutions shall keep all files in any proceedings under this act and full minutes of such meetings, and for that purpose the chief medical officer of such institution shall be the secretary of such board of examiners and custodian of its records. Section 7. When in the opinion of the chief medical officer of any such institution such operation would be necessary or desirable upon any inmate thereof, for any of the purposes herein set forth, and such inmate requests in writing that such operation be performed, or consents thereto in writing, he may perform or procure the performance of such operation without bringing the matter to the attention of such board of examiners. When any such operation is performed under the provisions of this section it shall be the duty of the chief medical officer who performs or procures the performance of such operation to immediately report to the state board of control the details of such operation upon such blanks as the board of control may prescribe. Section 8. Whenever the state's attorney of any county shall have reason to believe that any person who shall be convicted of felony has been twice or more previously convicted of felonies in North Dakota and elsewhere, it shall be the duty of such state's attorney to investigate and to secure at the expense of the county, transcripts of records of conviction from other counties and states
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    28 Legislative Records of the Sterilization Laws and also such evidence of identification as may be obtained. Such proof when obtained shall be forwarded to the state board of control, who shall thereupon notify the chief medical officers of the institution to which such person is committed and the secretary of the state board of health, and such case shall be dealt with in accordance with the procedure stated in section 1 of this act. Section 9. No surgeon who shall skillfully perform any operation as authorized by this act shall be held accountable therefor, but the findings and order of this said board of examiners or the court, or the consent of such inmate and parents or guardian shall be his full warrant and authority therefor. Section 10. It shall be the duty of the chief medical officer of any such institution in which any sterilized inmates are confined to make careful observation of each of such inmates, particularly with the view to ascertaining the effect of such operation upon the moral, mental and physical condition of such sterilized persons, and once a year, and oftener if called for by the Governor, to make report on each of such persons in writing, keeping a copy of such report on file in such institution and furnishing copies to the Governor, the state board of control and the secretary of the state board of health. Section 11. (Emergency.) WHEREAS, heredity plays a most important part in the transmission of crime, insanity, idiocy, and imbecility, and our institutions for degenerates are overcrowded on account of the lack of adequate means of checking the everincreasing numbers of this class; and whereas, there is now no provision in law authorizing an operation for the sterilization of defective persons, this act shall take effect and be in force from and after its passage and approval. 10. MICHIGAN. Date of Law: August 1, 1913. The bill was introduced on January 13, 1913, by Representative Arthur Odell, of Allegan, Michigan. It passed the House February 12, 1912 — 72 ayes, 16 noes; the Senate March 19, 1913 — 21 ayes, 9 noes. It was approved April 1, 1913, by Governor Woodbridge N. Ferris. It appears on the Michigan statutes of 1913 as Act No. 34, Public Acts 1913, page 52. AN ACT to authorize the sterilization of mentally defective persons maintained wholly or in part by public expense in public institutions in this state, and to provide a penalty for the unauthorized use of the operations provided for. The people of the State of Michigan enact: Section 1. Authority is given to the management of any institution maintained wholly or in part by public expense, in whose custody may be held individuals who have been by a court of competent jurisdiction adjudged to be and who are mentally defective or insane, to render incapable of procreation, by vasectomy or salpingectomy or by the improvement of said surgical operation which is least dangerous to life and will best accomplish the purpose, any person who is mentally defective or insane. Section 2. The boards of the aforesaid institutions and the physicians or surgeons in charge of each of said institutions shall for each of their respective institutions constitute a board, the duty of which shall be to examine such inmates of said institutions as are reported to them by the warden or medical superintendent to be persons by whom procreation would be inadvisable. Such board shall receive the report of insanity experts hereinafter mentioned, examine the physical and mental condition of such persons, and their record and family history so far as the same can be ascertained, and if in the judgment of a majority of said board procreation by any such person would produce children with an inherited tendency to insanity, feeble-mindedness, idiocy, or imbecility, and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person so examined will be substantially improved thereby, then said board shall direct a competent physician or surgeon, with such other assistants as may be necessary, to perform the operation of vasectomy or salpingectomy, or any other operation or improvement on vasectomy or salpingectomy recognized by the medical profession, as the case may be, upon such person. Such operation shall be performed in a safe and humane manner, and the board making such examination, and the institution physician or surgeon, shall receive no extra compensation therefor; provided, that at least thirty days' notice shall be given to the parents or guardian of such person before the performing of such operation; said notice to specify the purpose, time and place of such examination; provided further,
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    Legislative; Records oe the Sterilization Laws 29 that when said parents or guardian object to the performance of such operation, then the question of the sanity of such person shall be referred to the probate court of the county in which the institution is located, where the question of the sanity and the necessity for this operation shall be determined as in other insane cases before such courts. Section 3. In case an institution has no physician at its head, authority is given to the board of managers to cause such operation to be performed, to hire expert physicians to examine and report on the condition of the subject, and to perform the operation with such other assistants as may be necessary: Provided, before said operation is ordered there shall first be secured from two physicians having qualifications prescribed by law for examiners in insanity a written statement or report that such operation is desirable in the interests of the patient or the good of the community: And, provided further, that these physicians shall be allowed for their services the compensation fixed by statutes for the examination and certification of an insane person. The several sums necessary to carry out the provisions of this act shall be certified to be correct by the respective boards and shall be paid out of the general fund of the state upon the warrant of the auditor-general. Section 4. In relation to each individual person sterilized under the provisions of this act, the board of control of the institution in which said person is an inmate shall file with the State Board of Public Health of Michigan a written record setting forth the name, age, sex, nationality, type or class of mental defectiveness of said person, the nature of the operation performed, the subsequent mental and physical condition as affected by said operation: Provided, that said records shall not be for public inspection, but may be open to inspection of the members of the board of control of the aforesaid institutions and of the members of the immediate family of the person operated upon, or any physician or surgeon designated by them. Section 5. Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise promote the performance of either of the operations described in section one of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such person, unless the same shall be a medical necessity, shall be guilty of a felony, and upon conviction thereof shall be fined not more than one thousand dollars, or imprisoned in the state prison not more than five years, or both, at the discretion of the court before whom the said person or persons were so convicted. 11. KANSAS. (a) First Law. Date of Law: June 1, 1913. The bill was introduced on February 7, 1913, by Representative A. B. Scott, of Jetmore, Kansas. It passed the House and the Senate March 10, 1913. It was returned unsigned March 14, 1913, by Governor George H. Hodges, and became a law without his signature. It appears on the Kansas statutes as Chapter 305, pages 525-526 of the Session Laws of 1913. AN ACT to prevent the procreation of habitual criminals, idiots, epileptics, imbeciles, and insane, and providing a penalty for the violation thereof. Be it enacted by the Legislature of the State of Kansas: Section 1. That it shall be the duty of managing officers of all state institutions of this state entrusted with the care and custody of habitual criminals, idiots, epileptics, imbeciles and insane, and they are hereby authorized and directed to obtain the advice and professional services of competent surgical assistants, who, jointly with the physician or surgeon in charge of the institution in which any of such inmates shall be, shall constitute the authority whose duty it shall be to examine such inmate or inmates of the several institutions as are deemed to be improper and inadvisable to allow to procreate. Such authority shall examine the physical and mental condition of such inmate or inmates, the history thereof so far as can be ascertained, and if, in the judgment of such authority, procreation by any such inmate or inmates would produce children with an inherited tendency to crime, insanity, feeble-mindedness, epilepsy, idiocy, or imbecility, and there is no probability that the condition of any such inmate or inmates so examined will improve to such an extent as to render procreation by any such inmate or inmates advisable, or if the physical or men �
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    30 Legislative Records of the Sterilization Laws tal condition of any such persons will be materially improved thereby, then said authority shall report their conclusions with a recommendation to the district court or any court of competent jurisdiction in and for the district from which such inmate or inmates has been committed to such institution or institutions. The court shall thereupon hear and determine the matter, and if satisfied that the subject is an habitual criminal within the meaning of this act, or is insane, an idiot, imbecile or an epileptic, and that the purposes of this act will be accomplished by such order, shall adjudge that such operation shall be performed, and shall appoint one of the authority signing such report to perform the operation of vasectomy or oophorectomy, as the case may be, upon such person. The county attorney of the county in which the hearing is had may be directed by the court to represent the state in the proceedings. Such operation shall be performed in a safe and humane manner, and the surgeon performing the operation shall receive from the state such compensation for the service rendered as the board of administration shall deem reasonable, to be paid out of the maintenance fund of the institution in which such person is confined. Provided, An habitual criminal within the meaning of this act shall be a person who has been convicted of some felony involving moral turpitude. Section 2. Except as authorized by this act, every person who shall perform, encourage, assist in, and otherwise promote the performance of either of the operations described in section 1 of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such person, unless the same shall be a medical necessity, shall be fined not more than one thousand ($1,000.00) dollars, or imprisoned in the county jail not exceeding one (l) year, or both. Section 3. Any managing officers herein charged with any duty specified in section 1, who shall fail, neglect or refuse for sixty days or more in the performance thereof, shall be guilty of a misdemeanor and subject to a fine of not more than one hundred dollars, or imprisonment in the county jail for not more than thirty days, or both such fine and imprisonment. Section 4. This act shall take effect and be enforced from and after its publication in the statute book. (b) Second Law. Date of Law: May 26, 1917. The bill was introduced on January 27, 1917, by Representative W. A. S. Bird of Topeka, Kansas. It passed the House February 14, 1917 — 78 ayes, 15 noes; the Senate March 8, 1917 — 28 ayes, 4 noes. It was approved March 13, 1917, by Governor Arthur Capper. It appears on the Kansas statutes as Chapter 299 of the Session Laws of 1917. AN ACT to prevent the procreation of habitual criminals, idiots, epileptics, imbeciles and insane, and providing penalties for the violation thereof, and repealing sections 9967, 9968, and 9969 of the General Statutes of 1915. (Chapter 305, pages 525-526, of the Session Laws of 1913.) Be it enacted by the Legislature of the State of Kansas: Section 1. That the warden of the State Penitentiary, the superintendent of the Hutchinson Reformatory, the superintendent of each of the State Hospitals for the Insane, the State Hospital for Epileptics, the State Home for Feeble-Minded, or the State Industrial School for Girls, shall certify in writing to the governing board of the institution of which he or she is warden or superintendent, that he or she believes that the mental or physical condition of any inmate would be improved thereby or that procreation by any such inmate would be likely to result in defective or feeble-minded children with criminal tendencies, and that the condition of such inmate is not likely to improve so as to make procreation by such person desirable or beneficial to the state, it shall be lawful to perform a surgical operation for the sterilization of such inmate as hereafter provided, and shall not render the board of examiners, its members or any person participating in the operation liable either civilly or criminally. But before such operation shall be performed a written notice shall be served on such inmate, and guardian, if there be one, of the time and place of a meeting and hearing at least thirty days prior thereto; and said inmate shall have the right to be represented by counsel and may introduce such evidence as may be desired.
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    Legislative Records oe the Sterilization Laws 31 Section 2. For the purpose of carrying into effect the provisions of this act, the chief medical officer of any such institution, the governing board of such institution, and the secretary of the State Board of Health, shall constitute a board of examiners for such institution. Section 3. When the warden or superintendent of any such institution shall deem it advisable that such operation be performed on any one or more of the inmates, it shall be his or her duty to make such recommendation in writing, signed by him or her, to the chairman of the governing board of such institution, whereupon- the chairman of such governing board shall forthwith call a meeting of such board of examiners, to be held at such institution at a date not more than fifteen days after the issuance of such call. The call shall clearly set forth the date and object of such meeting and shall contain the names of all inmates whose cases are to be considered at such meeting. Section 4. At such meeting such board of examiners shall diligently inquire into the mental and physical conditon of each inmate so considered, and as far as practicable into his or her family history and for that purpose any member of said board may administer an oath to any witness whom it is desired to examine. Section 5. After fully inquiring into the condition of each such person, such board of examiners shall make separate written findings for each of the persons whose condition has been inquired into, and such findings shall either order that such inmate be sterilized or not, and if the board in its findings order sterilization for the inmate, it shall, in its findings, designate what operation is to be performed and its purpose; ii a male person, either the operation of vasectomy or asexualization; if a female, either the operation of salpingectomy or oophorectomy; and shall designate some competent 'surgeon, who may either be connected with such institution or otherwise, who shall perform the operation. If the surgeon is not connected with such institution, the governing board can make reasonable terms for compensation and such fee shall' be paid from the fund provided for the maintenance of such institution in the manner provided by law. Section 6. Such institution shall keep all files in any proceedings under this act and full minutes of such meetings, and for that purpose the chief medical officer of such institution shall be the secretary of such board of examiners and custodian of its records. Section 7. Except as authorized by this act, every person who shall perform, encourage, assist in or otherwise promote the performance of either of the operations described in this act, for the purpose of destroying the power to procreate the human species, unless the same shall be a medical necessity, shall be fined not less than $100.00 nor more than $500.00 and imprisoned in the county jail not less than six months nor exceeding one year. Section 8, Sections 9967, 9968, and 9969 of the General Statutes of 1915 are hereby repealed. Section 9. This act shall take effect and be in force from and after its publication in the statute books. Note: Sections 9967, 9968 and 9969 of the General Statutes of 1915 are the codified reference to Chapter 305 of the Session Laws of 1913— this being the first eugenical sterilization law of Kansas. 12. WISCONSIN. Date of Law: July 31, 1913. The bill was introduced by Senator George E. Hoyt, of Menomonee Falls, Wisconsin. It passed the Senate July 9, 1913—24 ayes, 3 noes; the House July 25, 1913 — 39 ayes, 37 noes. It was approved July 30, 1913, by Governor Francis E. McGovern. It appears on the Wisconsin statutes as Chapter 693 of the Laws of 1913. AN ACT to create section 56ljm of the statutes, relating to the prevention of criminality, insanity, feeble-mindedness and epilepsy. The people of the State of Wisconsin, represented in Senate and Assembly, do enact as follows: Section 1. There is added to the statutes a new section to read: Section 56ljm. The state board of control is hereby authorized to appoint from time to time one surgeon and one alienist of recognized ability, whose duty it shall be, in conjunction with the superintendents of the state and count} institutions who have charge of the criminal insane, feeble-minded and epileptic persons, to examine into the mental and physical conditions of such persons legally confined in such institutions.
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    32 Legislative Records oe the Sterilization Laws Section 2. Said board of control shall at such times as it deems advisable submit to such experts and to the superintendent of any of said institutions the names of such inmates of said institution whose mental and physical condition they desire examined, and said experts and the superintendent of said institution shall meet, take evidence and examine into the mental and physical condition of such inmates and report said mental and physical condition to the said state board of control. Section 3. If such experts and superintendent unanimously find that procreation is inadvisable it shall be lawful to perform such operation for the prevention of procreation as shall be decided safest and most effective; provided, however, that the operation shall not be performed except in such cases as are authorized by the said board of control. Section 4. Before such operation shall be performed it shall be the duty of the state board of control to give at least thirty days' notice in writing to the husband or wife, parent or guardian, if the same shall be known, and if unknown, to the person with whom such inmate last resided. Section 5. The said experts shall receive as compensation a sum to be fixed by the state board of control, which shall not exceed ten dollars per day and expenses, and such experts shall only be paid for the actual number of days consumed in the performance of their duties. 13. NEBRASKA. Date of Law: July 8, 1915. The bill was introduced on January 11, 1915, by Senator H. P. Shumway, of Wakefield, Nebraska. It passed the Senate, January 11, 1915 — 21 ayes, 12 noes; the House, April 8, 1915 — 52 ayes, 35 noes. It became a law without the signature of the Governor, John H. Morehead. It appears on the Nebraska statutes as Chapter 237 of the Session Laws of 1915. AN ACT to authorize the sterilization of feeble-minded and insane inmates of state institutions, in certain cases, and to provide for the appointment of a commission, and to define their powers and duties in connection therewith. Be it enacted by the People of the State of Nebraska: Section 1. Hereafter no feeble-minded or insane inmate, physically capable of bearing or begetting offspring, shall be paroled or discharged from the institution for the feeble-minded, or the hospitals for the insane, nor paroled from the penitentiary, reformatory, industrial home, industrial schools or other such state institution, except as hereinafter provided, or by order of- a court of competent jurisdiction. Section 2. Immediately after the act shall have gone into effect the board of commissioners of state institutions shall designate five physicians from the medical staffs of the state institutions under their jurisdiction, to constitute a board of examiners of defectives, three of which physicians shall be appointed from the institution for feeble-minded youth and the hospitals for the insane. Three members of such examining board shall constitute a quorum, and every determination or order of said board must be concurred in by at least three members thereof. The members of said board of examiners shall receive no compensation for their services as such examiners, but shall be reimbursed their actual and necessary traveling expenses from the funds of the respective institutions whose inmates are examined by them. The personnel of said board of examiners may be changed from time to time by said board of commissioners of state institutions as may be found necessary or convenient. Section 3. It shall be the duty of the examiners to examine into the innate traits, the mental and physical conditions, the personal records, and the family traits and histories of all inmates who may be subject to parole or discharge from the institution for the feeble-minded, hospitals for the insane, the penitentiary, reformatory, industrial schools, industrial home, or other such state institution, and if after a careful examination and investigation, such board of examiners find that such inmate is feebleminded, or insane, that such inmate is capable of bearing or begetting offspring, that children borne or begotten by such inmate would inherit a tendency to feeble-mindedness, insanity, or degeneracy, that such children would probably become a social menace and that procreation by such inmate would be harmful to society, and that such inmate should not be paroled or discharged, as the case may be, unless sterilized, then in every such case it shall be a condition prerequisite to the parole or discharge of such inmate that said inmate be made sterile, and that such operation be performed for the preven �
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    Legislative Records of the Sterilization Laws 33 tion of procreation as in the judgment of said board of examiners shall be most appropriate to each individual case. Section 4. Before any such operation shall be performed, the nature, character and consequences of such operation shall be fullyexplained to such inmate and to the husband, wife, parent, guardian or nearest kin of such inmate and no such operation shall be performed without the written consent of such husband, wife, parent, guardian, or nearest kin, as the case may be, and the assent of such inmate so far as said inmate is capable of assenting thereto. Section 5. Said operation shall be performed at the institution of which such person is an inmate in the presence of a member of the examining board, and either by one of the surgeons on the staff of a state institution or by some surgeon selected and paid by the husband, wife, parent, guardian or nearest of kin of said inmate. 14. OREGON. Date of Law: May 21, 1917. The bill was introduced on January 19, 1917, by Representative Arthur K. Peck, of Marshfield, Oregon. It passed the House, February 1, 1917 — 37 ayes, 18 noes; the Senate, February 16, 1917 — 16 ayes, 12 noes. It was approved February 19, 1917, by Governor James Withycombe. It appears on the Oregon statutes as Chapter 279 of the General Laws of Oregon, 1917. AN ACT to prevent the procreation of feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts, who may be inmates of institutions maintained by public expense, by authorizing and providing for the sterilization of persons with inferior hereditary potentialities. Be it enacted by the People of the State of Oregon: Section 1. There is hereby established and constituted for the State of Oregon a State Board of Eugenics which shall be composed of the State Board of Health, the Superintendent of the Oregon State Hospital, the Superintendent of the Eastern Oregon State Hospital, the Superintendent of the State Institution for Feeble-Minded, and the Superintendent of the Oregon State Penitentiary, whose duties shall be as hereinafter denned. The secretary of the State Board of Health shall serve as the secretary of said Board, and the members of said Board shall serve without compensation. Section 2. It shall be, and it is hereby declared, the duty of the Superintendent of the Oregon State Hospital, and Superintendent of the Eastern Oregon State Hospital, and the Superintendent of the Oregon State Penitentiary to report quarterly to the State Board of Eugenics, all feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts, who are persons potential to producing offspring who, because of inheritance of inferior or antisocial traits, would probably become a social menace, or a ward of the State. Section 3. It shall be the duty of the State Board of Eugenics to examine into the innate traits, the mental and physical conditions, the personsal records, and the family traits and histories of all persons so reported, so far as the same can be ascertained, and for this purpose said Board shall have the power to summon witnesses, and any member of said Board may administer an oath to any witness whom it is desired to examine; and if in the judgment of a majority of the said Board procreation by any such person would produce children with an inherited tendency to feeble-mindedness, insanity, epilepsy, criminality or degeneracy, and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then it shall be the duty of said Board to make an order directing the superintendent of the institution in which the inmate is confined to perform or cause to be performed upon such inmate such a type of sterilization as may be deemed best by said Board. Section 4. The purpose of said investigation, findings and orders of said Board shall be for the betterment of the physical, mental, neural, or psychic condition of the inmate, or to protect society from the menace of procreation by said inmate, and not in any manner as a punitive measure; and no person shall be emasculated under the authority of this Act except that such operation shall be found to be necessary to improve the physical, mental, neural, or psychic condition of the inmate. Section 5. After fully inquiring into the condition of each of such inmates said Board shall make separate written findings for each of the inmates whose condition has been examined into, and the same shall be preserved in the records of the said Board, and
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    34 Legislative Records of the Sterilization Laws a copy thereof shall be furnished to the superintendent of the institution in which the inmate is confined, and if an operation is deemed necessary by said Board, then a copy of the order of said Board shall forthwith be served on said inmate, or in case of an insane person upon his legal guardian, and if such insane person have no legal guardian, then upon his nearest known kin within the State of Oregon, and if such person have no known kin within the State of Oregon, then upon the custodian guardian of such insane person. Section 6. Any such inmate desiring to appeal from the decision of the. said Board, or in case the person is under guardianship or disability, then the guardian of said inmate may take an appeal to the circuit court of the county in which the institution in which the inmate is confined, is located. An informal notice of appeal filed with the secretary of said Board, either by the inmate or someone in his behalf, shall be all that is necessary to make the appeal; provided, said notice shall be filed within fifteen days of the date when notice of the Board's decision is served on the inmate or his guardian, and said notice of appeal shall stay all proceedings of said Board in said matter until the same is heard and determined on said appeal; provided further, that no operation shall be performed, upon any inmate, until the time for appeal from the decision of the Board has expired. Section 7. Upon an appeal being taken, the secretary of the said Board where the notice of appeal is filed, must within fifteen days thereafter, or such further time as the court or the judge thereof may allow, transmit a certified copy of the notice of appeal and transcript of the proceedings, findings, and order of the Board, to the clerk of the court appealed to. The trial shall be a trial de novo at law as provided by the statutes of the State, for the trial of actions at law. Upon such appeal, if the inmate be without sufficient financial means to employ an attorney, then such attorney shall be compensated by the State upon order of the court; and it shall be the duty of the district attorney of the county wherein such trial is had to represent the said Board. Section 8. If the court or jury shall affirm the findings of said Board, said court shall enter a judgment, adjudging that the order of the said Board shall be carried out as herein provided; if the court fail to affirm the decision of said Board, appealed from, then said order shall be null and void and of no further effect. Section 9. Upon the receipt of the order fro.m the State Board of Eugenics provided for in Section 3, the superintendent of the institution to which it is directed shall, after the time for appeal has expired, or in case of appeal upon the entering of a judgment affirming the order of the Board, and it is hereby made his lawful duty to perform, or cause to be performed, such surgical operation as may be specified in the order of the State Board of Eugenics. All operations shall be performed with a due regard for the physical condition of the inmate and in a safe and humane manner. Section 10. The criminals who shall come within the operation of this law shall be those who have been convicted three or more times of a felony in the courts of any state and sentenced to serve in the penitentiary therefor. Moral degenerates and sexual perverts are those who are addicted to the practice of sodomy or the crime against nature, or to other gross, bestial and perverted sexual habits and practices prohibited by statute. Section 11. The provisions of this Act shall apply to both male and female inmates of any of the institutions designated herein. Section 12. The State shall be liable, under this Act, only for the actual traveling expenses of the members of the Board incurred in the performance of their duties, and the actual and necessary expense incident to the investigations of said Board and an appeal therefrom. 15. SOUTH DAKOTA. Date of Law: July 1, 1917. The bill was introduced on February 20, 1917, by Senator A. R. Labire of Doland, South Dakota. It passed the Senate February 27, 1917 — 34 ayes, 9 noes; the House, February 28, 1917 — 81 ayes, 4 noes. It was approved March 8, 1917, by Governor Peter Worbeck. It appears on the South Dakota statutes as Chapter 236 (S. B. 257) of the Session Laws of 1917. RELATING TO THE OPERATION OF VASECTOMY. AN ACT entitled, An Act for the Prevention of the Procreation of Idiots, Imbeciles and Feeble-minded Persons. Be it enacted by the Legislature of the State of South Dakota:
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    Legislative Records oe the Sterilization Laws 35 Section 1. Sterilization of Defectives. It shall be the duty of the superintendent of the State Home for Feeble-Minded Persons to examine into the mental and physical condition, the records and family history^ of the inmates of said institution with a view of determining whether it is improper or inadvisable to allow any such inmates to procreate, and to make an annual report of said examinations to the State Board of Charities and Corrections. Section 2. Duty of Board. That it shall be the duty of said Board with the superintendent of said institution to carefully examine the record of each inmate and to determine whether it is improper or inadvisable to allow any such inmates to procreate, and if a majority of them, including such superintendent, decide that the procreation by any of said inmates would produce children with a tendency to disease, feeblemindedness, idiocy or imbecility, or, if the mental condition of any such inmate will probably be materially improved thereby, then the physician of the institution or one selected by him, shall perform the operation of vasectomy or ligation of the Fallopian tubes, as the case may be, upon such person. Section 3. Record. The superintendent of the Home for Feeble-Minded shall keep a record of all inmates operated on, with statistics and notes or observations regarding its benefits, and make an annual report to the Governor of all inmates operated on, with the recorded results of said operation. B. EUGENICAL STERILIZATION BILLS VETOED. The Governors of Pennsylvania (1905, Pennypacker; 1921, Sproul), Oregon (1909. Chamberlin), Vermont (1913, Fletcher), Nebraska (1913, Morehead), and Idaho (1919, Davis) have vetoed sterilization bills passed by their respective legislatures. In addition to this series of vetoes, Oregon in 1913, declined on referendum, by vote of 41,767 for and 53,319 against, to ratify a proposed sterilization law. Of these five states, however, Nebraska (1915) and Oregon (1917) finally succeeded in securing sterilization statutes which are now in force. Thus, disregarding the executive vetoes, the legislatures of eighteen different states have passed sterilization bills. We learn also that serious legislative efforts to enact laws of this sort have been made in the legislatures of Illinois, Minnesota, New Hampshire, Ohio and Indiana. We may make a short summary of the matter by saying that since 1907, practically half of the several states of the Union have taken seriously legislative consideration of the possibilities of improving the natural qualities of its citizenry by means of eugenical sterilization. (See page 44, Bulletin 10 B, Eugenics Record Office, 1914.) The full texts of eugenical sterilization bills and veto messages follow: 1. PENNSYLVANIA. (A.) Veto of 1905. Senate Bill 35. Passed March 21, 1905. Vetoed March 30, 1905. a. TEXT OF BILL. AN ACT for the prevention of idiocy. Whereas, Heredity plays a most important part in the transmission of idiocy and imbecility; therefore, Section 1. Be it enacted, etc., That on the first day of July after the passage of this bill, it shall be compulsory for each and every institution in the state, entrusted exclusively or especially with the care of idiots and imbecile children, to appoint upon its staff at least one skilled surgeon, of recognized ability, whose duty it shall be, in conjunction with the chief physician of the institution to examine the mental and physical condition of the inmates. If, in the judgment of this Committee of Experts and Board of Trustees, procreation is inadvisable, and there is no probability of improvement of the mental condition of the inmate, it shall be lawful for the surgeon to perform such operation for the prevention of procreation as shall be decided safest and most effective; but this operation shall not be performed except in cases that have been pronounced non-improvable after one year's test in institution. b. VETO MESSAGE. Commonwealth of Pennsylvania Executive Department Harrisburg, March 30, 1905. To the Honorable, the Senate of the Commonwealth of Pennsylvania: Gentlemen: I return herewith, without my approval Senate Bill No. 35, entitled, "An Act for the prevention of idiocy." This bill has what may be called with propriety an attractive title. If idiocy could be prevented by an act of assembly, we may be quite sure that such an act would have long been passed and approved in this state, and that such laws would have been enacted
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    36 Legislative; Records of the Sterilization Laws in all civilized countries. The subject of the act is not the prevention of idiocy, but it is to provide that in every institution in the state, entrusted with the care of idiots and imbecile children, a neurologist, a surgeon and a physician shall be authorized to perform an operation upon the inmates "for the prevention of procreation." What is' the nature of the operation is not described but it is such an operation as they shall decide to be "safest and most effective." It is plain that the safest and most effective method of preventing procreation would be to cut the heads off the inmates, and such authority is given by the bill to this staff of scientific experts. It is not probable that they would resort to this means for the prevention of procreation, but it is probable that they would endeavor to destroy some part of the human organism. Scientists, like all other men whose experiences have been limited to one pursuit, and whose minds have been developed in a particular direction, some-* times need to be restrained. Men of high scientific attainments are prone, in their love for technique, to lose sight of broad principles   outside of their domain of thought. A surgeon may possibly be so eager to advance in skill as to be forgetful of the danger to his patient. Anatomists may be willing to gather information by the infliction   of pain and suffering upon helpless creatures, although a higher standard of conduct would teach them that it is far better for humanity to bear its own ills than to escape them by knowledge only secured through cruelty to other creatures. This bill, whatever good might possibly result from it if its provisions should become a law, violates the principles of ethics. These feeble-minded and imbecile children have been entrusted to the institutions by their parents or guardians for the purpose of training and instruction. It is proposed to experiment upon them, not for their instruction,   but in order to help society in the future. It is to be done without their consent,  which they cannot give, and without the consent of their parents or guardians, who are responsible for their welfare. It would be in contravention of the laws which have been enacted for the establishment of these institutions. These laws have in contemplation  the training and the instruction of the children. This bill assumes that they cannot be so instructed and trained. Moreover,   the course it is proposed to pursue would have a tendency to prevent such training and instruction. Everyone knows, whether, he be a scientist or an ordinary observer, that to destroy virility is to lessen the capacity, the energy and the spirit which lead to effort. The bill is, furthermore, illogical in its thought. Idiocy will not be prevented by the prevention of procreation among these inmates. This mental condition is due to causes many of which are entirely beyond our knowledge. It existed long before there were ever such inmates of such institutions. If this plan is to be adopted, to make it effective it should be carried into operation in the world at large, and not in institutions where the inmates are watched by nurses, kept separate, and have all the care which is likely to render procreation there very rare, if not altogether impossible. In one of these institutions, I am reliably informed, there have only been three births in ten years. A great objection is that the bill would encourage experimentation upon living animals, and would be the beginning of experimentation upon living human beings, leading logically to results which can readily be forecasted. The chief physician, in charge at Elwyn, has candidly told us, in an article recently published upon "Heredity," that "Studies in heredity tend to emphasize the wisdom of those ancient peoples who taught that the healthful development of the individual and the elimination of the weakling was the truest patriotism— springing from an abiding sense of the fulfillment of a duty to the state." To permit such an operation would be to inflict cruelty upon a helpless class in the community which the state has undertaken to protect. However skillfully performed, it would at times lead to peritonitis, blood poisoning, lockjaw and death. For these reasons the bill is not approved. SAME. W. PENNYPACKER. Note: No attempt was made to pass this bill over the Governor's veto. In fact the Governor vetoed the bill after the adjournment of the Legislature. (B.) Veto of 1921. SENATE BILL 560. Date of sterilization bill April 28, 1921. The bill was introduced by Dr. George Woodward of Philadelphia, Pa. It passed the Senate April 11, 1921—36 ayes, 5 noes. It was vetoed by the Governor May 25, 1921.
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    Legislative; Records oe the Sterilization Laws 37 a. TEXT OF BILL. AN ACT To provide for the sterilization of inmates of institutions having the care and custody of idiotic, imbecile, epileptics, feeble-minded and insane persons in cases where such sterilization will materially improve the mental or physical condition of such persons and in cases where owing to the idiocy, imbecility, insanity or feeblemindedness of such persons not being in permanent custody procreation by such persons would produce offspring similarly affected. Section 1. Be it enacted by the Senate and House of Representatives of the Commonwealth of Pennsylvania in General Assembly met and it is hereby enacted by the authority of the same, That within ninety days after the first day of July one thousand nine hundred and twenty-one the board of trustees, managers or directors of each institution having the care and custody of idiots, imbeciles, epileptics, insane or feeble-minded persons which institution is supported in whole or in part by appropriations made for that purpose by the General Assembly shall constitute and appoint a commission to consist of at least one competent neurologist and one surgeon of recognized ability who may be appointed from the regular staff of such institution, the duty of which commission shall be to examine the mental and physical condition of the inmates of such institution and the personal records and family traits and histories thereof and to determine and report in writing to the board of trustees, managers or directors of said institution from time to time. (a) In what, if any cases, the physical or mental condition of an inmate will be materially benefited by sterilization, there being no" probability that such condition of the inmates can be otherwise improved, and (b) In what, if any cases, the condition of an inmate is such that by reason of his or her imbecility, idiocy, insanity, epilepsy or feeble-mindedness procreation by the inmate would produce offspring similarly affected and there is no probability that the condition of such inmate will improve to such an extent as to render procreation by said inmate advisable. The said Commission shall accompany said reports with specific recommendations for the sterilization of the inmates reported upon with the reasons therefor and the method of sterilization recommended rn such case. Section 2. Upon the receipt of any such report and accompanying recommendations the said board of trustees, managers or directors of said institution shall consider the same and pass separately upon the case of each inmate recommended for sterilization, and if they approve any such recommendation by an affirmative vote of not less than three-fourths of the members of the board, they shall record upon their minutes an order for the sterilization of the inmate so recommended therefor, specifying in each case the manner in which the case shall be effected; but the sterilization of no inmate in permanent custody shall be ordered unless it shall appear from the report of the commission that the mental or physical condition of such inmate will be materially benefited thereby, and that such condition cannot probably be otherwise improved. The said board of trustees, managers or directors shall thereupon present their petition to the court of common pleas of the county wherein such institution shall be located, reciting the recommendations of said commission and the action taken thereon by said board of trustees, managers or directors, and praying for an order of said court approving the order made in each case by the said board and directing the execution thereof. Section 3. The said court shall thereupon set a day for the hearing of said petition and order that notice in writing of the time and place and nature of such hearing shall be given to the nearest kin, guardian, committee or other legal representative of each person so ordered to be sterilized as the court may designate. If it shall appear to the satisfaction of the court that such person has no kindred, guardian, committee or other legal representative .or that his or her nearest kin, guardian, committee or other legal representative is financially unable to employ counsel to represent them the court may, in its discretion, appoint counsel to represent the person ordered to be sterilized or his or her nearest kin, guardian, committee or other legal representative at such or any further hearing or proceeding and fix the compensation for the services of such counsel, which compensation shall be paid upon the order of the court by the county wherein such person so ordered to be sterilized has his or her legal settlement in Pennsylvania; or if he or she has no legal settlement therein then by the county wherein said institution is located. Section 4. At the said hearing and the
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    38 Legislative Records oe the Sterilization Laws subsequent proceedings the board of trustees, managers or directors of said institution shall, if they so request, be represented by an assistant Attorney General. If at such hearing the court is satisfied that the persons ordered to be sterilized, or any of them, are severally potential to produce offspring, and that either (a) Their mental or physical condition will be materially benefited by sterilization, and that such condition cannot probably be otherwise improved, or (b) That by reason of their imbecility, idiocy, insanity, epilepsy or feeble-mindedness procreation by such persons not being in permanent custody would produce offspring similarly affected and there is no probability that the condition of such persons will improve to such an extent as to render procreation by them advisable, then The said court shall order and direct that the order of said board of trustees, managers or directors be approved so far as the same relates to the sterilization of persons concerning the condition of which the court is satisfied as above with such modifications as may to the court seem proper and order and direct that the same be carried into execution unless an appeal from such findings and order shall be taken to the Superior Court within thirty days from the filing of the same either by the board of trustees, managers or directors presenting said petition or the representatives as above enumerated of any person directed to be sterilized by such order and the said Superior Court shall have power to review and affirm, modify or disapprove such findings and order and such appeal shall operate as a supersedeas. Section 5. When the order of any such board of trustees, managers or directors of any such institution for the sterilization of an inmate of such institution shall have been approved by the proper court of common pleas as aforesaid and no appeal to the Superior Court shall have been taken from the order of said court approving the same within thirty days after . the filing of such order or if any such appeal shall have been taken then at any time after the filing of a decree of the Superior Court affirming the findings and order of the said court of common pleas in the premises the person ordered to be sterilized in said order shall be sterilized by the surgeon member of the commission recommending such sterilization or by such other skilled surgeon as the board of trustees, managers or directors of said institution may select and designate in the manner designated in the order of said board unless otherwise directed by the court approving said order or by the Superior Court on appeal and any expense incurred thereby shall be defrayed by such institution. The aforesaid order shall constitute complete authority for the performance of said operations and no surgeon performing the same shall be held responsible in any place for the performance thereof. Section 6. It shall be the duty of the commissions appointed by the boards of trustees, managers or directors of each of the institutions aforesaid to keep a permanent record of all cases and histories examined into and of all reports and recommendations made by them and of all orders made and received by them and all operations performed pursuant to their recommendations and to annually make a report in writing of such records to the Commissioner of Health of Pennsylvania. The cost of all legal proceedings not otherwise hereinbefore provided for shall be paid by the counties in which the inmates concerning which such proceedings are had shall have their respective legal residences or if such inmates have no legal residence then at the cost of the county in which the institution of which they are severally inmates is located. b. VETO MESSAGE. May 25th, 1921. I file herewith, in the office of the Secretary of the Commonwealth, with my objections, Senate Bill No. 560, entitled "An act to provide for the sterilization of inmates of institutions having the care and custody of idiotic, imbecile, epileptics, feeble-minded and insane persons in cases where such sterilization will materially improve the mental or physical condition of such persons, and in cases where, owing to the idiocy, imbecility, insanity or feeble-mindedness of such persons not being in permanent custody, procreation by such persons would produce offspring similarly affected." This Bill is in clear violation of Section 1 of the Fourteenth Amendment of the Constitution of the United States, which provides that no State shall deny to any person within its jurisdiction the equal protection of the laws. If the State of Pennsylvania has the power to pass an Act of this kind, providing for a surgical operation upon certain persons, it can only do so in the exercise of its police
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    Legislative Records oe the Sterilization Laws 39 power, for such operation threatens possibly the life, and certainly the liberty, of the persons operated upon. The police power is the exercise by the Legislature of a State of its inherent sovereignty to enact and enforce whatever regulations are, in its judgment, demanded for the welfare of society at large in order to secure or to guard its order, safety, health or morality. The limitation of this power is that under our system of government the artificial enhancement of the public welfare by the forcible suppression of the constitutional rights of the individual is inadmissible. If the State, under the exercise of this police power, has the right to pass an Act to sterilize idiots, imbeciles, epileptics, and feeble-minded and insane persons who are inmates of certain institutions, it can have such right only in order to guard the health of the people of the Commonwealth. If such a power exists in the case of idiots, imbeciles, epileptics, and feeble-minded and insane persons in institutions, and is exercised for the protection of the public health it may be exercised with regard to many other diseases, for idiots, imbeciles, epileptics, and feeble-minded and insane persons are not the only persons injuriously affecting the welfare of society by procreation of offspring. If, therefore, the Legislature may, under the police power, theoretically benefit the next generation by the sterilization of persons enumerated in this Bill, it may and should pursue a like course with respect to persons affected with many other communicable diseases of a character such as to threaten the health of posterity. Besides those afflicted with physical or mental diseases, many other persons might be undesirable citizens in the opinion of the majority of a Legislature. This Bill is based upon a classification of such a nature that the persons included within it are not afforded the equal protection of the laws under the Fourteenth Amendment of the Constitution of the United States, which provides that no State shall deny to any person within its jurisdiction the equal protection of the laws. It relates only to those persons afflicted with the diseases enumerated in the Bill who are inmates of institutions maintained in whole or in part by the State. If the purpose to be achieved by the Bill is the sterilization of persons afflicted with the diseases enumerated in order to prevent procreation and, therefore, protect the health of the future generations, all persons afflicted with those diseases should be included within the terms of the Bill. If the object sought for requires the sterilization of the class, then it requires the sterilization of all of that class, whether they are confined in institutions maintained in whole or in part by the State or whether they are not confined. In fact, there is more danger to be apprehended from persons afflicted with idiocy, imbecility, epilepsy, feeble-mindedness and insanity who are at large than those who are confined in institutions maintained in whole or in part by the State, who are presumed to be confined in such a manner that they have no opportunities for procreation. For these reasons the bill is not approved. WM. C. SPROUL. (C.) Notes on the Situation in Pennsylvania. (a) Legislative Record of other sterilization  bills in Pennsylvania. 1911, House Bill 500. Passed House. Passed second reading in Senate. Recommitted and died in committee in Senate. 1913, Senate Bill 367. Died in committee. 1913, House Bill 365. Defeated on final passage in House. 1915, House Bill 431. Died in committee. 1915, House Bill 420. Died in committee. 1917, House Bill 1262. Died in committee. 1919, House Bill 673. Defeated on final passage in House. 1919, House Bill 375. Reported from committee with negative recommendations. (b) Many of the institutional, medical and social authorities of Pennsylvania have been working for the enactment of a satisfactory eugenical sterilization law. Dr. H. W. Mitchell, Secretary-Treasurer of the American Medico-Psychological Association and Superintendent of the State Hospital at Warren, Pa., prior to the veto of 1921 wrote (October 16, 1920):
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    40 Legislative Records of the Sterilization Laws "I have recently had a long interview with Dr. Martin, the present head of the Department, who informs me, that if there can be practically unanimous support from the men interested in the conduct of insane hospitals, feeble-minded, etc., he will see that the bill is re-introduced with the backing of his Department — providing, further, that the example of other States can be cited in the legislative discussion of the proposed measure." "In conversations with men engaged in similar work in this State, I find that few of the physicians would care to assume the sole responsibility of determining when the provision of the act should be applied to a concrete case. I should not expect any wholesale activity under the act, even if it were passed, but many cases would occur in the course of hospital operations for a year to which it could be unquestionably applied, to advantage of all concerned." "At this hospital we are quietly using the method occasionally, with the consent of all concerned, though the surgical treatment is given in some general hospital." James F. McCoy, Executive Secretary of the Department of Health of the Commonwealth of Pennsylvania, writes (June 8, 1921): "Unfortunately, the Eugenical Sterilization Bill which passed the Legislature in April was vetoed by Governor Sproul. I drew the bill under the direction of the Commissioner of Health, Colonel Edward Martin, and managed to secure its final passage but the Governor took the position that it was too drastic and that the state was not prepared for it." 2. OREGON. (A.) Bill vetoed. Sterilization bill introduced by Coffey. Senate bill No. 68. Passed by the House February 17, 1909 — 50 ayes, 5 noes, absent or non-voting 5. Passed by the Senate February 1, 1909 — 20 ayes, 10 noes, absent or non-voting none. Vetoed by Governor Geo. E. Chamberlain February 22, 1909. a. TEXT OF BILL. For an act entitled an act to prevent procreation of confirmed criminals, insane persons, idiots, imbeciles and rapists; providing that superintendents and boards of managers of institutions where such persons are confined shall have the authority and are empowered to appoint a committee of experts, consisting of two (2) physicians, to examine into the mental condition of such inmates, and to define who shall be deemed confirmed criminals within the provisions of this act. Be it enacted by the people of the State of Oregon: Be it enacted by the Legislative Assembly of the State of Oregon: Section 1. From and after the passage of this act it shall be compulsory for each and every institution in the state intrusted with the care of confirmed criminals, insane persons, idiots, rapists and imbeciles, to appoint upon its staff, in addition to the regular institutional physicians, two (2) skilled surgeons of recognized ability, whose duty it shall be, in conjunction with the chief physician of the institution, to examine the mental and physical condition of such inmates as are recommended by the institutional physician and board of managers. If, in the judgment of this committee of experts and the board of managers, procreation is inadvisable, and there is no probability of improvement of the mental condition of the inmates, it shall be lawful for the surgeons to perform such operation for the prevention of procreation as shall be decided safest and most effective; but this operation shall not be performed except in cases that have been pronounced unimprovable. The term "confirmed criminals," as contained in this act, shall be deemed to apply to and include all persons serving a third term in any penitentiary or penal institution upon conviction of a felony. b. VETO MESSAGE. Salem, February 22, 1909. To the President and Members of the Senate: I return you herewith Senate Bill No. 68, with my disapproval. It provides to make it compulsory for each and every institution in the State intrusted with the care of confirmed criminals, insane persons, idiots, rapists and imbeciles to appoint upon its staff, in addition to the regular institutional physicians, two skilled surgeons of recognized ability, whose duty it shall be, in conjunction with the chief physician of the institution, to examine the mental and physical condition of such as are recommended by the institutional physician and board of managers. If, in the judgment of this committee of experts and the board of managers, procreation is- inadvisable, and there is no probability of improved mental condition of the inmate, it shall be lawful
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    Legislative; Records of the Sterilization Laws 41 for the surgeons to perform such operation for the prevention of procreation as shall be decided safest and most effective, but the operation shall not be performed except in cases that have been pronounced unimprovable. It will be observed from a reading of the act that incurable insane criminals are so confused and confounded with each other that it is difficult to judge whether criminals are to be sterilized because they are, in fact, mentally unsound or because they are criminals who are serving a third term in the penitentiary upon conviction of a felony. The bill is not drawn to meet the conditions of institutional life in Oregon, because the penitentiary is not governed by a board of managers, but by the Governor of the State, with the assistance of a superintendent and wardens, while the asylum is under the direct supervision of a board of trustees, a superintendent and a corps of assistants. A bill departing so Radically from established methods in Oregon ought to be skillfully framed and remove any ground for misunderstanding or misconstruction of its terms. Besides these objections, I am not entirely satisfied that all of the class named in the act ought to be submitted to such harsh treatment, and if it is to become a law in this State, greater safeguards should be thrown around the unfortunate wards of the State who are mentioned in the act. Without these there might be a terrible abuse of the power attempted to be given those upon whom the duty is devolved. I therefore return said measure to you with my veto. GEO. E. CHAMBERLAIN, Governor. The Oregon bill was promoted by Dr. Owens-Adair, of Portland. After vetoing this bill, Governor Chamberlain wrote the following letter to Dr. Owens-Adair: Doctor Owens-Adair, Portland, Oregon. Dear Mrs. Adair: After looking over Senate Bill Number 68 I have concluded that it is so loosely drawn and poorly safeguards the rights of the unfortunate (against whom it is directed) that I deemed it my duty to veto it. When I first talked to you about the matter, without knowing the terms of the Bill in detail, I was disposed to favor it, but I think such a Bill ought to be so carefully safeguarded that no abuses could be practiced against it, and I feel that this is not the case with the bill under consideration. I have the honor to remain, Yours very respectfully, GEO. E. CHAMBERLAIN. Note: This bill was laid on table by Senate January 20, 1911, and never acted upon. (B.) Law Revoked by Referendum, November 4, 1913. a. TEXT OF LAW. AN ACT Entitled an act to protect the public peace, health and safety from habitual criminals, moral degenerates and sexual perverts; to require the superintendents of the Oregon State Insane Asylum, the Eastern Oregon State Hospital, the State Institution for Feeble-Minded, and the Oregon State Penitentiary to report quarterly the names, records, condition and character of all inmates of their respective institutions who are habitual criminals, moral degenerates or sexual perverts; to authorize the State Board of Health to investigate, or cause to be investigated, all such cases so reported to it; to authorize the State Board of Health, in its discretion, to direct the superintendents of the said institutions to perform 6r cause to be performed, such surgical operations as may be for the best interests of the public peace, health and safety. Be it enacted by the People of the State of Oregon: Section 1. It is hereby declared that habitual criminals, moral degenerates, and sexual perverts are menaces to the public peace, health and safety. Habitual criminals are those who have been three or more times convicted of a felony in the courts of any State and sentenced to serve in the penitentiary therefor. Moral degenerates and sexual perverts are those who are addicted to the practice of sodomy or the crime against nature, or to other gross, bestial and perverted sexual habits and practices prohibited by statute. Any person convicted of rape when the offense is committed on a female over the age of consent as fixed by Lord's Oregon Laws or on a female under the age of fourteen years with or without consent, or on a female between the age of fourteen years and the age of consent, where rape is committed as defined by Lord's Oregon Laws for rape over the age
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    42 Legislative; Records of the Sterilization Laws of consent, shall be deemed to be a moral degenerate under the terms and provisions of this act; provided, however, that in any case where the conviction of rape is secured by circumstantial evidence only, other than the evidence of the prosecutrix, this law shall not apply. Section 2. It shall be, and is hereby declared, the duty of the superintendent of the Oregon State Insane Asylum, the superintendent of the Eastern Oregon State Hospital, the superintendent of the State Institution for Feeble-Minded, and the superintendent of the Oregon State Penitentiary to report on the first day of each quarter to the State Board of Health the names, record, character, and condition of any and all inmates of their respective institutions who may be habitual criminals, moral degenerates or sexual perverts. Section 3. Immediately upon its receipt of the reports provided for in Section 2, the State Board of Health shall investigate, or cause to be investigated, each case so reported to it. Such investigation shall be conducted in a careful and thorough manner and in accordance with the recognized rules of medical science. A full and complete record of such investigation shall be prepared and preserved in the records of the said Board, and a copy thereof shall be furnished to the superintendent of the institution in which the inmate is confined. If the said investigation shall disclose that the inmate, so reported upon, is an habitual criminal, or is a moral degenerate or a sexual pervert the said Board shall so certify in an order to the superintendent of the institution in which the inmate is confined directing the said superintendent to perform, or cause to be performed, such surgical operation upon the said inmate as, in the opinion of the said State Board of Health, may be necessary for the protection of the peace, health and safety of the State. Any such inmate, desiring to appeal from the decision of the said Board, or in case the person is under guardianship or disability, then the guardian of said person may take an appeal to the circuit court of the county in which the institution, in which the person is confined, is located. A notice of appeal shall be all that is necessary to make the appeal. The Board shall certify to the said circuit court the report of the investigations hereinbefore described. The trial on such appeal shall be a trial de novo at law as provided by the statutes of this State, for the trial of actions at law. If the court or jury shall find that the person accused is a habitual criminal, moral degenerate or sexual pervert, as hereinbefore defined, said court shall enter a judgment ordering that the findings of the said Board shall be carried out as hereinbefore provided. Section 4. Upon receipt of the order from the State Board of Health, provided for in Section 3, the superintendent of the institution to which it is directed shall, and it is hereby made his lawful duty, to perform, or cause to be performed, such surgical operation as may be specified in the order of the State Board of Health. All such surgical operations shall be performed with a due regard for the physical, mental and moral betterment of the inmate and for the protection of the peace, health and safety of the public. Section 5. The provisions of this act shall apply to both male and female inmates of any of the institutions designated herein. Filed in the office of the Secretary of State February 18, 1913. b. LEGISLATIVE AND REFERENDUM   RECORD. 1. "The bill was introduced on January 15, 1913, by Representative L. G. Lewelling, of Albany, Oregon. It passed the Senate by a vote of 16 ayes to 11 noes; the House by 49 ayes to 8 noes. It was approved on February 18th by Governor Oswald West. It was to have appeared on the Oregon Statutes as Chapter 63, General Laws of Oregon, 1913, and was designed to take effect on June 3d, 1913, but the referendum was on May 31st, 1913, legally invoked for November 4th, 1913. This held the law in abeyance pending the decision of the people. In Oregon it requires the petition of 5 per cent (in this case 6,312) of the legal voters in order to invoke the referendum; 8,275 signers were actually secured. Such a measure is upheld if it received the indorsement in referendum of a "majority of the votes cast thereon." The vote on November 4th, 1913, was: Yes, 41,767; no, 53,319. The total Oregon vote for Governor in 1910 was 117,690; for President in 1912 was 137,040. The vote was therefore apparently representative of the entire electorate. The history of the sterilization legislation in this state is quite remarkable. A law was vetoed by Governor Chamberlain in 1909; in 1913 a new law was passed and approved by Governor West, but was revoked by a referendum before it went into effect. It is
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    Legislative Records oe the Sterilization Laws 43 interesting to learn that not only was the referendum against the statute led by a woman, but that a woman physician, Dr. Owens-Adair, of Warrenton, Oregon, was the leader in the original movement for legalized eugenical sterilization, and was the author of the bill vetoed by Governor Chamberlain. So far as the committee is aware, Oregon is the only state having an organized opposition to sterilization. The 1913 proposed law was vigorously opposed by the Anti-Sterilization League, of which Mrs. Lora C. Little is vice-president. Through the agency of this league the referendum petition was circulated, and the requisite number of signers were secured. In their petition they state: Referendum Petition. This is to refer to the people of the state for their approval or rejection House Bill No. 69, passed by the Twenty-seventh Legislative Assembly of the State of Oregon, providing for sterilization of criminals, etc. Objections to the Act. 1. The act is loosely drawn. 2. The operation is not specified, but may be whatever the State Board of Health decides upon. Cutting off an arm or leg, or trepanning the skull, would satisfy the requirements of the law. 3. Sterilization is not specified, but if intended, there are several operations possible. Some of these would not in least alter the criminal tendencies of rapists. This is the case with the operation now employed in Indiana, and might be here under this law. 4. The sterilizing operation applied to women may be a serious one endangering life. 5. Cutting of the generative organs directly affects the brain and lessens the probability of the cure of the insane. It also reduces the mental power of the feebleminded, whom the state is now seeking to raise in power by training and education. 6. The claim that such a law is necessary to protect the future of the race is unfounded and wholly disproved by the history of penal colonies. Virginia and Australia are examples. Both these communities today rank high in morals and vitality, though many of their early settlers were deported criminals. Australia had 100,000 of these as the foundation of this great commonwealth. ANTI-STERILIZATION LEAGUE, Room 705 Swetland Building, Portland. Phone Main 4095. A MEASURE To protect the public peace, health and safety from habitual criminals, moral degenerates and sexual perverts; to require the superintendents of the Oregon State Insane Asylum, the Eastern Oregon State Hospital, the State Institution for FeebleMinded, and the Oregon State Penitentiary to report quarterly the names, records, condition and character of all inmates of their respective institutions who are habitual criminals, moral degenerates or sexual perverts; to authorize the State Board of Health to investigate, or cause to be investigated, all such cases so reported to it; to authorize the State Board of Health, in its discretion, to direct the superintendents of the said institutions to perform or cause to be performed, such surgical operations as may be for the best interests of the public peace, health and safety, filed in the office of the Secretary of State February 18, 1913, to be submitted to the legal electors of the State of Oregon for their approval or rejection at the SPECIAL ELECTION to be held NOVEMBER 4, 1913, upon petition for referendum filed in the office of the Secretary of State May 31, 1913, in accordance with the provisions of Section 1 of Article IV of the Constitution of the State of Oregon. The following is the form and number in which the measure will be printed on the official ballot: REFERENDUM ORDERED BY PETITION OF THE PEOPLE. STERILIZATION ACT— Referred by authority of Mrs. Lora C. Little, as VicePresident, Anti-Sterilization League, No. 7110 43d Avenue, Portland, Oregon. Its purpose is to authorize the State Board of Health to order such surgical operations as the Board shall adjudge, to be performed upon habitual criminals, moral degenerates and sexual perverts, both male and female, and defining who shall be considered as such, the same being persons confined in some State institution. Vote YES or NO. 304. Yes. 305. No. 3. VERMONT. Senate Bill 79. Passed the House January 24, 1913—96 yeas, 82 nays; absent or non-voting, none.
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    44 Legislative Records oe the Sterilization Laws Passed the Senate, December 30, 1912. No roll call. Vetoed by Governor, January 31, 1913. a. TEXT OF BILL. AN ACT to authorize and provide for the sterilization of imbeciles, feeble-minded and insane persons, rapists, confirmed criminals and other defectives. It is hereby enacted by the General Assembly of the State of Vermont: Section 1. A board of examiners of feeble-minded, criminals and other defectives is hereby created; and forthwith after the passage of this act, and biennially thereafter, the governor shall appoint one neurologist, one surgeon and one practitioner of medicine, each with at least six years' experience in the actual practice of his profession, for the term of two years from and including the first day of December of the year of appointment, as members of said board, who shall be sworn to a faithful discharge of their duties. The members of such board shall be paid ten dollars for each day actually spent in the performance of their duties, and their actual and necessary traveling expenses. A vacancy occurring in said board shall be filled by the governor for the unexpired term. Section 2. Said board shall examine into the mental and physical condition and the record and family history of the insane, feeble-minded, epileptic, criminal and other defective inmates confined in the hospitals for the insane, state prison, reformatories, and charitable and penal institutions in the state; and if it appears to said board that procreation by any such person would produce children with an inherited tendency to crime, insanity, feeble-mindedness, epilepsy, idiocy, or imbecility, said board shall appoint a time and place for hearing thereon within the town where such person is confined, and shall deliver to such person a notice in writing of such hearing, which shall plainly state the time, place and purpose thereof, and shall be delivered to him by some member of said board not less than six nor more than thirty days before the day of said hearing. Said board shall be present at the time and place appointed for such hearing, and shall make such further examination and investigation with respect to such person as shall seem to said board necessary, and shall hear such person in his defense if he appears and requests a hearing. Section 3. If, in the judgment of all members of said board, after said examination and hearing, procreation by such person would produce children with an inherited tendency to crime, insanity, feeble-mindedness, epilepsy, idiocy or imbecility, and if there is no probability that the condition of such person will improve to such an extent as to render procreation by such person advisable, or if, in the judgment of said board, the physical or mental condition of such person will be substantially improved thereby, and said board shall unanimously so find, said board shall order such an operation to be performed on such person for the prevention of procreation as shall be decided by said board to be safe and most effective, and shall appoint some member of said board to perform such operation, who shall perform it. Section 4. Such order shall be in writing, signed by all members of said board, and shall bear the date of its issue, and shall contain the name of the person upon whom the operation is to be performed, the character of the operation and the name of the member of the board who is designated to perform it, and shall be filed by said board in the office of the county clerk of the county where such person resides. Section 5. Before thus filing said order, said board shall make a copy thereof and deliver the same to the member of said board designated to perform such operation; and said order shall be his full warrant and authority for performing such operation, and no person performing an operation under the provisions of this act, in a proper and skillful manner, shall be held to account therefor in any court. But no operation so ordered shall be performed until fifteen days after the filing of said order in the office of the county clerk. Section 6. Persons who shall come within the provisions of this law as criminals, and not otherwise, shall be those who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as, in the opinion of said board, shall be deemed to be sufficient evidence of confirmed tendency. Section 7. Said board shall keep a record of its examinations, hearings and orders, and in each case where an operation is performed under its order said board shall file with the superintendent or other administrative officer of the institution where such person is confined a copy of the record of the examination made by said board in such
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    Legislative Records of the Sterilization Laws 45 case; and one year after the performance of such operation said superintendent or other administrative officer shall report to said board the condition of such inmate and the effect of such operation upon such inmate. Section 8. This act shall not apply to children under the age of puberty, nor to women forty-five years of age and over. Section 9. Except as authorized by this act, a person who shall perform or assist in performing an operation for the purpose of destroying the power to procreate the human species, or a person who shall knowingly permit such operation to be performed upon him, unless the same shall be a medical necessity, shall be fined not more than one thousand dollars or be imprisoned not more than five years» or both. Section 10. Whenever a person shall be adjudged guilty of rape, or shall be a third time convicted of felony, the court may, in addition to such other sentence as may be imposed, direct an operation to be performed upon such person for the purpose of preventing procreation, by a member of the board of examiners of feeble-minded, criminals and other defectives to be designated by said court, and such member of said board shall perform an operation for such purpose, and the sentence and order of the court shall be his full warrant and authority therefor. Section 11. The sum of one thousand dollars is hereby annually appropriated to carry out the provisions of this act. Section 12. This act shall take effect from its passage. b. VETO. The Vermont veto was based upon an opinion rendered by the Attorney-General, Hon. R. E. Brown. The opinion follows: Referring to Section 2 of this act, you will notice that the act applies only to those of the unfortunate classes named who are unfortunate to be actually confined "in the hospitals for the insane, state prison, reformatories and charitable and penal institutions in the state." Those equally unfortunate, except in the matter of actual confinement, including the criminals whose sentences have been completed, and all having greater opportunity to perpetuate the evil which this bill seeks to guard against, are immune from the operation of this act. In my judgment, this is an unfair, unjust, unwarranted, and inexcusable discrimination which ought not to be, and cannot be tolerated under the supreme law, the Constitution of this state. If there be anything of merit in the claims made by the advocates of this measure, and I do not attempt to say there is not, just why the feeble-minded or imbecile wife of a kind-hearted and tolerant husband should be permitted to give birth to offspring is quite beyond my comprehension, and yet instances of this kind are within the knowledge of almost every person of mature years. Instances of this kind are not confined to cases of the imbecile wife, but the suggestion applies equally to cases of the degenerate and imbecile husband of the kindhearted and tolerant wife who has sufficient means and sufficient pride to, in a measure, conceal the actual condition of her husband. In short, the idea meant to be conveyed is, that this section contains such an unreasonable discrimination and classification as renders the act void under the Constitution of this state. Again referring to Section 9 of this act, it is here provided that the act shall not apply to women over forty-five years of age. While it may be true that women "forty-five years of age or over," as a general rule, do not conceive and give birth to children, it is an undisputed fact, well known not only to the medical profession but in common experience, that women of that age do conceive and give birth to children. Here, again, is an unwarranted and inexcusable discrimination and classification which renders the act, in my judgment, void under our Constitution. In this connection permit me to say that this discrimination would seem most unnecessary and unwarranted because if it be true, as the act assumes, that conception in women of forty-five years or over is impossible, the execution of this law would not deprive the individual of a God-given power or function. Again calling your attention to the provisions in Section 2, which perhaps I may be permitted to call the "machinery" for carrying the provisions of this act into effect, it seems apparent to me that these provisions are wholly inadequate, unjust, and insufficient. In this connection it ought to be sufficient to call attention to the fact that this act applies to the insane and feebleminded confined in hospitals for insane and charitable institutions of this state and that the provisions for final hearing provide only for notice in writing delivered to such insane
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    46 Legislative Records of the Sterilization Laws or feeble-minded persons, "which shall plainly state time, place and purpose thereof," and in case the person is a minor or under guardianship, a copy of such notice shall be mailed to such parent or guardian, as the case may be, addressed to his last known residence at least six days before said hearing. There is also the further provision that the board provided for "shall hear such person in his defense, if he appears and requests such hearing. And at such hearing such person shall have a right to introduce witnesses and proofs and to be represented by counsel. Said board shall give such person a fair and impartial trial." Absolutely no provision is made to enable such insane person or persons confined in a charitable institution to appear before said board and secure such impartial trial, and the fact that such person is absolutely incapable of making a request or of performing any legal act, is utterly ignored. It is also provided that upon such proof as may be adduced said board may decide the question involved. From their decision no appeal of any kind is provided for. There is absolutely no provision regarding the quality of the evidence which said board may receive. In other words, under the provisions of this act, the decision of the board is absolute and final. In this respect an act of this kind is unheard of and unwarranted. Under such a provision, land could not be taken for a public highway, as has been repeatedly held by the Supreme Court of this state, it is not due process of law. Much less ought it to' be enacted that individuals may be deprived of God-given powers, functions and rights in such manner. Perhaps I ought also to call your attention to Section 6 of this act. It is in this section provided that "persons who shall come within the provisions of this law as criminals, and not otherwise, shall be those who have been convicted of the crime of rape or of such succession of offenses against the criminal law as in the opinion of said board shall be deemed to be sufficient evidence of confirmed criminal tendency." Under this section and the other provisions of this act, it is in effect provided that this board may inflict an additional penalty for a crime long before committed and the legal penalty of which has been already paid, and perhaps upon a person who has been reformed by the payment of such penalty, as the law presumes until further offense is committed. It seems hardly necessary to suggest that such a provision contravenes the Constitution. But the climax of absurdity and inconsistency seems to have been reached in Section 7 of this measure. Under the provision of this section both lunatic and imbecile are permitted to do that which has never been permitted in any court of justice in this land, viz., by agreement imposed upon themselves such penalty as under this act may be imposed upon criminals after full hearing and the introduction of evidence. To say that such a provision is unwarranted and absurd is putting it mildly. Note: An unsuccessful attempt was made to pass this bill over the Governor's veto. 4. NEBRASKA. Senate Bill No. 132— 33d Session. Passed the House April 8, 1913—52 ayes, 33 noes; absent or non-voting, 15. Passed the Senate — 28 yeas, 2 nays; absent or non-voting, 3. ■ Vetoed by the Governor April 14, 1913. a. TEXT OF BILL. A BILL For an act to prevent the procreation of certain classes of criminals and feebleminded and other defectives; to provide for the appointment of a board of examiners by the board of commissioners of public institutions, said board of examiners to consist of two physicians and to fix their compensation, powers and duties; to provide for the appointment of counsel for the person or persons to be operated upon; to provide for the keeping of a record of the proceedings for such board of examiners and for an appeal from the order of such board; and to declare illegal all operations to prevent procreation of the human species except as authorized by this act, unless the same shall be a medical necessity, and declaring such illegal operations a felony and fixing a penalty therefor. Be it enacted by the people of the State of Nebraska: Section 1. Immediately after this act has gone into effect the board of commissioners of state institutions shall appoint two physicians, each with at least ten years' experience in the actual practice of his profession; one for a term of two years and one for a term of four years, to be known as the board of examiners of criminals, feebleminded and other defectives, which board is hereby created. The compensation of the
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    Legislative Records oe the Sterilization Laws 47 members of such board shall be ten dollars per diem for each day actually engaged in the performance of the duties of the board, and the actual and necessary traveling expenses. Whenever the term of a member of the board is about to expire said board of commissioners shall appoint a physician for the ensuing term. Any vacancies occurring in said board shall be filled by appointment by said board of commissioners for the unexpired term. All appointments so made shall be of physicians with at least ten years' experience, as hereinbefore provided. Section 2. It shall be the duty of the board to examine into the mental and physical condition and record and family history of the feeble-minded, epileptic, criminal, and other defective inmates confined in the several state hospitals for the insane, state prisons, reformatories and charitable and penal institutions, and those for the care of defectives in the state, and if, in the judgment of said board, procreation by any such person would produce children with an inherited tendency to crime, insanity, feeblemindedness, idiocy, or imbecility, and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then said board shall appoint one of its members to perform such operation for the prevention of procreation as shall be decided by said board to be most effective. The criminals who shall come within the operation of this law shall be those who have been convicted of the crime of rape or of such succession of offenses against the criminal law as in the opinion of the board shall be deemed to be sufficient evidence of confirmed criminal tendencies. Section 3. The board of examiners shall apply to the District Court or any judge thereof at chambers in the county in which said person or persons to be examined is confined, for the appointment of counsel to represent such person or persons. Said counsel shall act at the hearing before the board of examiners and at any subsequent proceeding therein, and no order made by said board shall become effective until five days after it shall have been filed with the clerk of the District Court of said county, and a copy shall have been served upon the counsel appointed to represent the person examined and proof of service of said copy shall have been filed with the clerk of said court. All orders made under the provisions of this act shall be subject to review by the District Court or any judge thereof at chambers of the county in which the original examination took place, and said court or judge may upon the filing of such appeal grant a stay which shall be effective until such appeal shall have been decided. The judge of the court appointing any counsel under this act may fix the compensation to be paid him. No physician performing an operation under the provisions of this act shall be held to account therefor. The record taken upon the examination of every such inmate signed by the said board of examiners shall be preserved by the institution where said inmate is confined and one year after the performance of the operation the superintendent or other administrative officer of the institution wherein such inmate is confined shall report to the board of examiners the condition of the inmate and the effect of such operation upon such inmate,' and a copy of the report shall be filed with the record of the examination. Section 4. Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise permit the performance of the operation for the purpose of destroying the power to procreate the human species or any person who shall knowingly permit such operation to be performed upon such person unless the same shall be a medical necessity, shall be guilty of a felony. Section 5. Any person found guilty under the terms of this act shall be confined in the penitentiary not less than one year nor more than five years, and shall, moreover, be liable to the suit of the party injured. b. VETO MESSAGE. To Honorable S. R. McKelvie, Lieutenant Governor and President of the Senate: I herewith return, without my approval, Senate File No. 132, an act entitled: An act to prevent the procreation of certain classes of criminals and feeble-minded and other defectives; to provide for the appointment of a board of examiners by the board of commissioners of public institutions, said board of examiners to consist of two physicians, and to fix their compensation, powers and duties; to provide for the appointment of counsel for the person or persons to be operated upon; to provide for the keeping of a record of the proceedings
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    48 Legislative Records of the; Sterilization Laws of such board of examiners and for an appeal from the order of such board; and to declare illegal all operations to prevent procreation of the human species except as authorized by this act unless the same shall be a medical necessity, and declaring such illegal operations a felony, and fixing a penalty therefor. This act is so far reaching in its consequences and so intimately related to the social life of mankind, that legislative action should not be taken thoughtlessly or hurriedly. This proposed legislation is new and practically untried; at best it is only an experiment and it seems more in keeping with the pagan age than with the teachings of Christianity. Man is more than an animal. There is no urgent demand for the passage of this kind of legislation. Mutilating the human body, either as a punishment for crime or as a preventive thereof, is drastic in the extreme and there is grave doubt in my mind if it does not violate Section 9, Article I, of the Bill of Rights, which prohibits cruel and unusual punishment. I believe serious objections may be made to it because of its violation of other provisions of the Bill of Rights, and the act itself appears out of harmony with Section 11, Article III, of the Constitution, in that it contains more than one subject. There is no valid reason why this should be made to apply to wards of the state. These wards are under the care and control of superintendents appointed by the state, the different sexes are segregated and the danger sought to be obviated by this act, is already well guarded against. While I am heartily in favor of the provisions of Section 4 of this act and would be pleased to sign a law making it a felony for any person to perform any operation for the purpose of destroying the power to procreate the human species and making it a felony for any pe'rson to permit such an operation to be performed, still the other provisions referred to above are such that I must in conscience withhold my approval. Respectfully submitted, JOHN H. MOREHEAD, Governor. Executive Office, Lincoln, Nebraska, April 14, 1913. Note: An attempt was made to pass this bill over the Governor's veto. Vote in House, 35 yeas, 55 nays; absent or non-voting, 10. Vote in Senate, 24 yeas, 7 nays; absent or non-voting, 2. 5. IDAHO. • Fifteenth Session Idaho Legislature. Senate Bill No. 150. ' Introduced by T. R. Mason from Shoshone County. Passed the Senate March 1, 1919 — 31 ayes, 1 nay; absent or non-voting, 9. Passed the House of Representatives March 6, 1919 — 56 ayes, 1 nay; absent or non-voting 7; excused, none. Vetoed by Governor D. R. Davis March 18, 1919. a. TEXT OF BILL. AN ACT to prevent the procreation of feeble-minded, insane, epileptic, moral degenerates and sexual perverts, who may be inmates of institutions maintained by public expense, by authorizing and providing for the sterilization of persons with inferior hereditary potentialities. Be It Enacted by the Legislature of the State of Idaho: Section 1. It shall be, and it is hereby declared, the duty of the medical superintendents of the Idaho Insane Asylum, Idaho State Sanitarium and Northern Idaho State Sanitarium, to report quarterly to the Department of Public Welfare, all feebleminded, insane, epileptic, moral degenerates and sexual perverts, who are persons potential to producing offspring who, because of inheritance of inferior or antisocial traits, would probably become a social menace, or a ward of the state. Section 2. It shall be the duty of the Department of Public Welfare to examine into the innate traits, the mental and physical conditions, the personal records, and the family traits and histories of all persons so reported so far as the same can be ascertained, and for this purpose said department shall have the power to summon witnesses, and the commissioner of public welfare shall have power to administer oaths to witnesses whom it is desired to examine; and if in the judgment of the commissioner procreation by any such person would produce children with an inherited tendency to feeble-mindedness, insanity, epilepsy or degeneracy, and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by
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    Legislative: Records oe the Sterilization Laws 49 any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then it shall be the duty of the department to make an order directing the medical superintendent of the institution in which the inmate is confined to perform or cause to be performed upon such inmate such a type of sterilization as may be deemed best by the commissioner. Section 3. The purpose of said investigation, findings and orders of the department shall be for the betterment of the physical, mental, neural, or psychic condition of the inmate, or to protect society from the menace of procreation by said inmate, and not in any manner as a punitive measure; and no person shall be emasculated under the authority of this act except that such operation shall be found to be necessary to improve the physical, mental, neural or. psychic condition of the inmate. Section 4. After fully inquiring into the condition of each of such inmates the department shall make separate written findings for each of the inmates whose condition has been examined into, and the same shall be preserved in the records of the department, and a copy thereof shall be furnished to the medical superintendent of the institution in which the inmate is confined, and if an operation is deemed necessary by the department, then a copy of the order of the department shall forthwith be served on said inmate, or in case of an insane person upon his legal guardian, and if such insane person have no legal guardian, then upon his nearest known kin within the state of Idaho, and if such insane person have no known kin within the state of Idaho, then upon the custodian or guardian of such insane person. Section 5. Any such inmate desiring to appeal from the decision of the said department, or in case the person is under guardianship or disability, then the guardian of said inmate may take an appeal to the District Court of the county in which the institution in which the inmate is confined is located. An informal notice of appeal filed with the commissioner of the Department of Public Welfare, either by the inmate or someone in his behalf, shall be all that is necessary to make the appeal; provided, that said notice shall be filed within 15 days of the date when notice of the department's decision is served on the inmate or his guardian, and said notice of appeal shall stay all proceedings of said department in said matter until the same is heard and determined on said appeal: Provided, further, that no operation shall be performed upon any inmate until the time for appeal from the decision of the department has expired. Section 6. Upon an appeal being taken, the commissioner must within 15 days thereafter or such further time as the court or the judge thereof may allow, transmit a certified copy of the notice of appeal and transcript of the proceedings, findings and order of the department, to the clerk of the court appealed to. The trial shall be a trial de novo at law as provided by the statutes of the state for the trial of actions at law. Upon such appeal, if the inmate be without sufficient financial means to employ an attorney, then the court shall appoint an attorney to represent the said inmate, and such attorney shall be compensated by the state upon order of the court; and it shall be the duty of the prosecuting attorney of the county wherein such trial is had to represent the said department. Section 7. If the court or jury shall affirm the findings of said department, said court shall enter a judgment, adjudging that the order of the said department shall be carried out as herein provided; if the court fail to affirm the decision of said department appealed from, then said order shall be null and void and of no further effect. Section 8. Upon the receipt of the order from the Department of Public Welfare provided for in Section 2, the medical superintendent of the institution to which it is directed shall, after the time for appeal has expired, or in case of appeal upon the entering of a judgment affirming the order of the department, and it is hereby made his lawful duty to perform, or cause to be performed, such surgical operation as may be specified in the order of the Department of Public Welfare. All such operations shall be performed with a due regard for the physical condition of the inmate and in a safe and humane manner. Section 9. Moral degenerates and sexual perverts are those who are addicted to the practice of sodomy or the crime against nature, or to other gross, bestial and perverted sexual habits and practices prohibited by statute. Section 10. The provisions of this act shall apply to both male and female inmates of any of the institutions designated herein.
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    50 Legislative Records of the Sterilization Laws Section 11. The state shall be liable, under this act, only tor the actual and necessary expense incident to the investigations of said Department of Public Welfare and an appeal therefrom. b. VETO MESSAGE. Robert O. Jones, Secretary of State. Sir: I return herewith Senate Bill 150, passed by the Fifteenth Session of the Idaho Legislature. Meritorious as I believe the object of the bill to be, I have determined to veto it, because, after full investigation, I am convinced that the bill will not accomplish that object. In terms, it seeks to prevent the procreation by sterilization of feeble-minded, insane, epileptic, moral degenerates and sexual perverts, who may be inmates of institutions maintained by public expense. It does not apply to all persons in such classes, but only to those confined in public institutions — the persons in fact who by reason of such confinement are the least menace to society. By reason of this discrimination, similar acts have been held unconstitutional in other states. Laws providing for the sterilization of the criminal and insane have been adopted in some jurisdictions and while enforced in one or two states, in most of them the law is regarded as a dead letter. The scientific premises upon which these laws are based are still too much in the realm of controversy and the results of the legislation still too experimental to justify the proposed law as wise legislation for this state. Respectfully, D. W. DAVIS, Governor. Office of the Chief Executive, Boise, Idaho. March 18, 1919. Note: No attempt was made to pass this bill over the Governor's veto.
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    52 Statistical Summary of Eugenical Sterilization STATISTICAL AND DESCRIPTIVE SUMMARY OF EUGENICAL STERILIZATION IN THE SEVERAL STATES. I. INSTITUTIONAL STATISTICS AND mental effects, both immediate and remote, OFFICIAL REPORTS AND of the operation on the patient. OPINIONS (k) The legal and administrative procedure followed in selecting cases for steriliThe existing eugenical sterilization laws zation and in carrying out the actual operaare limited in their application to individuals tion. who come into the custody of the state as (c) The changes, if any, in policy or social inadequates of one type or another. practice in administering eugenical sterilizaThis chapter gives a complete statistical tion in the particular institution which have statement of the actual eugenical sterilization taken place in the course of administering operations effected under the law from the the law. beginning of the legal authority for such (d) Suggestions concerning the improvework, up to January 1, 1921. ment of the existing state statute in order _ . , , . , • • , , to make it more effective eugenically and Besides this purely statistical summary the ,. , . , . . , ,. ., , , . P . more practical in administration, responsible authority of every executive , N ~, . , r ., . . . . , p , ,• (e) Ihe judgment of the executive auboard or commission and of each subject ,, ., . , ... 1 i- r ... thority in reference to the general policy of institution was asked for a statement con- .,.,.. eugenical sterilization. All of the replies to two such inquiries, (a) The extent of case history and pedi- one made in 1918 and one in 1921, which gree records maintained by the particular were received, are published in this chapter, institution in reference to persons sterilized, regardless' of the attitude of the particular including notes on the physiological and writer toward the subject. 1. CALIFORNIA. The statutes date from 1909 (second Eleven (11) state institutions are subject to statute, 1913, third and fourth statutes, 1917). the act; they have performed eugenical Present status (January 1, 1922): Active. sterilizing operations as follows:  MALES   FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. State Hospital, Stockton  572 0 222 34 828 2. State Hospital, Napa  16 0 159 0 175 3. State Hospital, Agnews  7 0 51 1 59 4. Mendocino State Hospital, Talmage  27 0 14 0 41 5. Southern California State Hospital,   Patton  632 0 377 0 1,009 6. State Home, Sonoma  116 0 183 3 302 7. State Hospital, Norwalk  115 1 18 3* 137 8. Pacific Colony, Spadra  To open March 1, 1921. 9. Preston School of Industry, Waterman  0 0 0 0 0 10. State Prison, San Quentin  7 0 0 0 7 11. State Prison, Folscm  0 0 0 0 0 Total to January 1, 1921  1,492 1,024 41 2,558 * One hysterectomy. Notes on the Enforcement of the Eugenical Sterilization Law in California. To California must be given the credit for making the most use of her sterilization laws. The history of the application of these statutes shows an honest and competent effort to improve "the racial qualities of future generations." The work is well organized and is proceeding as a regular detail of institutional administration. California State Commission in Lunacy. Dr. F. W. Hatch, General Superintendent. 1. In the report for the two years ending June 30, 1914 (pp. 13-14).
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    Statistical, Summary of Eugenical Sterilization 53 ASEXUALIZATION. "Without going into definite details it may be stated that we have continued our work of sterilization and have done some 300 cases since our last biennial report. The longer we continue this work and the more study we give to it, the more convinced we become of its beneficial curative and preventive tendencies. "Those who keep in touch with insane work must have become convinced of the increasing number of defectives and departures from normal among the fairly young people. "The more acute maniacal forms seem to lessen, while those with disharmonies, with ill formed delusions, with the various alcoholic psychopathies, seem to increase. "In our sterilization work we have followed the same plan of obtaining the consent of relatives, where they can be found, before operating. Especially in women we are very particular to obtain consent before undertaking the more serious operation. "There is on the part of some writers a tendency to take it for granted that vasectomy is negligible in its effects. Such a conclusion is contrary to our experience, for we find that many of our cases ■ show a marked clearing up a few weeks after operation. In several instances patients have applied for vasectomy after consulting with their fellows who have been operated upon and have found benefit from it. In women, who with every childbirth have a pronounced mental upset, there can be no valid objection to the work, or in those women who, while still single, continue to bring into the world children whose fathers are unknown, it would seem the part of wisdom when they become insane to cut off their reproductive ability. "Sterilization may possibly prevent the development of a future genius once in a while, but so many who are defective or psychopathic come into the world for lack of sterilization that it is hardly profitable to discuss the question. The genius is a remote possibility, the defective is a distinct probability. Most of our cases have been between the ages of twenty and thirty years of age; quite a number are under twenty. "Of the types of mental trouble manic depressive forms are in the majority with dementia praecox, epilepsy and alcoholic psychosis next in order. "When you come to discuss the number of cures much latitude must be used. For instance, I have before me an unselected series of twenty-one cases, all women, in whom there was 50 per cent of restorations. In some of these cases the operation was done after decided improvement and preliminary to their discharge after consultation with their relatives as to the advisability of the operation. "Study of the individual case and his or her potentiality for reproducing defectives is necessary and should be given." 2. In the report for the two years ending June 30, 1916 (pp. 15-16). STERILIZATION. "The sterilization law and the prevention of insanity work is proceeding at all of the state hospitals and at the Sonoma State Home. During the two years ending June 30th last 291 sterilizations were done — 161 men and 130 women. Those operated upon were classified under the following forms of mental disease, viz: Manic depressive  149 Dementia praecox  68 Epileptic  27 Imbecility  14 Drugs and alcoh6l  19 Other forms  14 291 The operation on women is almost uniformly a salpingectomy, except where there is organic trouble of the ovaries when one or both may be removed. Ovariotomy is occasionally done in hysteria or epilepsy with marked erotic tendencies. In the men vasectomy is the one operation, as the law does not permit us to castrate. We seldom operate upon a woman without getting the consent of her nearest relative, and that people are beginning to realize the advisability of cutting off the power of bringing children into the world by those who have become insane through inherited weaknesses is shown by the readiness with which they ordinarily give consent when the operation and its purposes are explained to them. It is not uncommon for the hospitals to have requests from patients or former patients to have sterilization done upon them. Many of our female patients who have been sterilized at the hospitals have expressed their appreciation of the work done upon them by reason of their knowledge of danger of bad inheritance in child-bearing. Among the men where there are relatives who can be found we try to obtain consent — if relatives can not be found we decide upon the work according to the history of the case, its class
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    54 Statistical Summary of Eugenical Sterilization and the general character of the individual. While the results following vasectomy are by some considered negligible, it is beyond a question of doubt in many cases that there is a marked improvement both mentally and physically within thirty days after the operation, which persits until the patient is in condition to be discharged. No ill effects have followed either salpingectomy or vasectomy upon the physiological functions. That sterilization in appropriate cases should be done is undoubted. The influence of heredity, the engrafting of the weaknesses of parents upon children, perhaps in modified form, is so well established that there is no room for argument. An answer might be made that those where sterilization seemed urgent should never be discharged from the hospital but should be kept there through life; but it is easy to realize what the result would be. We would be overcrowded with the class of cases who are unfit to bring children into the world. A majority of the public would be maintaining a minority of the unfit by reason of their possession of procreative powers. Sterilization prevents the transmission of their weaknesses to children, the public is protected, and the sterilized individual can be a breadwinner but not a producer of his kind." Miss Ethel H. Thayer, Eugenics Field Worker: "The work done in each state hospital depends upon the interest of the respective staffs. The largest number of operations has been performed at Patton and at Stockton, I believe. I know that the work is being carried on right along at Patton. The woman physician there told me that one of the most encouraging phases of the work is the ease with which they secured the consent of relatives and the cooperation of the priests to whom relatives go for advice in the matter. There seems to have been some misunderstanding about the application of the law to the feeble-minded, and operations at the Sonoma State Home have been held up for the time being. I will ask Dr. Hatch to explain this matter more fully. "I spoke to Dr. Hatch about the investigation of the family histories of cases proposed for sterilization, and he intends to give me some such cases for study. A history that I am getting at present seems to be increasing the desire and efforts of Dr. Stocking and Judge Beasly of San Jose to secure the sterilization of two unfit individuals who are now at large and raising a family only to become county charges. "If each hospital could have a permanent field worker, this would be an important phase of the work. Dr. Reily has this in mind, I believe, in wishing to establish the work at Patton." March 12, 1915. Sample Letters used in Authorizing Eugenical Sterilization in California by the General Superintendent of State Hospitals and the Secretary of the State Board of Health: 1. Stockton State Hospital. Stockton, California, April 26, 1921. In re MALE. Dr. F. W. Hatch, Gen'l Supt. State Hospital, Sacramento, California. Dear Doctor: MALE, admitted April 14, 1921; native Spain; age '26; white; male; from Kern County. Is afflicted with hallucinations that he is about to be submerged in water by friends — runs away with no particular aim in view; fights and threatens to fight; saw hell fire. Diagnosis: ALCOHOLIC PSYCHOSIS: ACUTE HALLUCINOSIS. We think this man should be operated on for sterilization as he would likely transmit to descendants. Yours truly, FRED P. CLARK, Medical Superintendent. APPROVED, and authorization granted for sterilization on this 2d day of April, 1921. F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. 2. Napa State Hospital. Napa, California, April 13, 1921. Dr. F. W. Hatch, Gen'l Supt. of State Hospitals, Sacramento, California. RE: BERTIE S. PRUITTE. Dear Doctor: We are writing to you for permission to discharge the above patient May 18, 1921, after a year's treatment in this Hospital. She was committed for two years under the Narcotic Act, but has cooperated so cheerfully in her treatment and has shown such satisfactory progress that we feel little more can be accomplished by detaining her longer. Yours truly, A. C. MATTHEWS, Medical Superintendent.
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    Statistical Summary of Eugenicai, Sterilization 55 Approved and authorization for discharge granted this 17th day of April, 1921., F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. 3. Agnew State Hospital. Agnew, California, April 9, 1921. Dr. F. W. Hatch, Gen'l Supt., State Hospitals, Sacramento, Calif. Dear Doctor: FEMALE; self-committed No. 442; from Alameda County, January 22, 1921; white; native of Kansas; female; age 32 when committed; married; housewife by occupation; diagnosis: manic-depressive. One previous attack. Admitted June 8, 1918; discharged June 18, 1920. Present attack began two months ago; sudden in onset. Bodily condition fair. No injuries; no epilepsy; depressed. Suddenly became very much confused. No liquor, tobacco, drugs. Cause of insanity unknown. After leaving the hospital the last time she became pregnant and had another child. Soon after this she had to be recommitted to the hospital, and I think further pregnancies would be a decided hindrance for her remaining stable when she again goes home. Yours truly, LEONARD STOCKING, Medical Superintendent. APPROVED and authority for operation of sterilization granted this 12th day of April, 1921. F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. 4. Mendocino State Hospital. Talmage, Calif., April 12, 1921. Dr. F. W. Hatch, Gen'l Supt. State Hospitals, Sacramento, California. FEMALE. Dear Dr. Hatch: Will you kindly grant us permission to sterilize this lady. She has no relatives to whom we can apply. She is anxious to have this operation performed for the reason that she has had two attacks of mental trouble following pregnancies and wishes to prevent any future attacks. Very truly yours, ROBERT LEWIS RICHARDS, Medical Superintendent. APPROVED, and authorization for the operation of sterilization granted this 14th day of April, 1921. F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. 5. Southern California State Hospital. Patton, San Bernardino County, Calif., April 6, 1921. Dr. F. W. Hatch, Gen'l Supt., Sacramento, California. Dear Doctor: No. 13212; female; white; married; age 18 years; housewife by occupation. Committed November 27, 1920. Diagnosis: Manic Depressive (a.) According to the commitment papers this patient was in the Psychopathic Ward, City Hospital, in St. Louis, Missouri, in 1916. Also that she threatened to do harm to herself and to her infant child; that her mental symptoms began at the time of the birth of her child. Patient had a maternal aunt who was insane. As we believe this patient is afflicted with a mental disease which may have been inherited and is likely to become transmitted to descendants, we would like instructions to perform the operation of sterilization. Patient's husband asked that this operation be performed and we have his written consent. Yours very truly, JOHN A. REILY, Medical Superintendent. By order of the State Commission in Lunacy you are hereby instructed to proceed with the operation of sterilization upon the above named patient, this 8th day of April, 1921. F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. 6. Sonoma State Home. Eldridge, California, April 19, 1921. Dr. F. W. Hatch, Gen'l Supt. State Hospitals, Sacramento, California. Dear Doctor:
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    56 Statistical Summary of Eugknical Sterilization May we have your permission for the operation of sterilization on the following case? REGISTER NO. 3531; FEMALE; admitted April 9, 1921. Age 24 years. Moron. This girl's parents are dead. She is paralyzed on right side. Gave birth to an illegitimate child just previous to her admission here. She gave written consent for the operation April 1, 1921, and we also have consent of her grandfather, dated April 20, Very truly yours, F. O. BUTLER, Medical Superintendent. APPROVED, and permission granted this 27th day of April, 1921, for the operation of sterilization. F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. 7. Norwalk State Hospital. Norwalk, California, April 26, 1921. Dr. F. W. Hatch, Gen'l Supt. State Hospitals, Sacramento, California. Re: FEMALE STERILIZATION. Dear Doctor: The above named patient was admitted to the Norwalk State Hospital from Los Angeles County, February 24, 1921. Diagnosis: Dementia Praecox. She was born in California twenty-eight years ago, and her mental derangement was first noticed in 1914, since that time she has been cared for at different sanitariums and at home. From the fact that she may recover from this attack and be well enough to go home at some future date, we are asking permission to sterilize her. We have the signed permission of her mother for this operation. Awaiting your reply in this matter, I am, Yours very truly, C. F. APPLEGATE, Medical Superintendent. APPROVED, and authorization granted to perform this operation this 29th day of April, 1921. F. W. HATCH, General Supt., State Hospitals. WM. DICKIE, Secretary State Board of Health. Reports by Institution In response to inquiries, the following information and opinions were given: I. Stockton State Hospital, Stockton. Dr. Fred P. Clarke, Superintendent. (a) From Report to State Commission in Lunacy, March, 1916 (pp. 52-53). "Sterilisations. The results in our surgical and hydrotherapy departments have been very gratifying the past year. We have continued our work of sterilizing all patients under 45 or 50 years of age committed to the hospital. Among the women only those who have recovered, or improved to such an extent that they are able to leave the hospital, are sterilized. All the young and middle-aged men are sterilized, unless they are suffering from paresis, or some other form of dementia. "The operations for both vasectomy and tubectomy are comparatively simple, requiring but a short time to perform. The vasectomies are done in four or five minutes under local anaesthesia; the tubectomies, when there are no complications, in less than fifteen minutes. "Vasectomies are performed in the scrotum, the vas being picked up by the thumb and forefinger and rolled away from the tissues of the cord and fixed to the skin by tenaculum forceps. An incision is made 1 cm in length through the skin and sheath, The vas is drawn out and a section 1 cm in length is taken out. There is no bleeding and no sutures are needed except for the incision in the skin which is closed with one stitch. By this interruption in the continuity of the vas, the testicular secretion is absorbed. Since performing these operations we are led to believe, by the improvemenl in general and mental health, that there is a distinct beneficial result from the absorption of the testicular secretion. "The first attempts to consciously utilize the internal secretion of the testicles were made, as is well known, by Brown-Sequard. who experimented with testicular extracts in 1889. He reported a remarkable result from the subcutaneous injection of testicular extracts. They were said to increase bodily and mental vigor, etc. Many of the result; claimed were evidently due to suggestion However, since beginning these sterilization operations, we are led to believe that by the improvement in mental and general health that there is a definite beneficial effect from this operation and may lead to important findings as an organo therapeutic agent. "The cases suffering from depression, inabilitv to concentrate and extreme nervous �
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    Statistical Summary of Eugenical Sterilization 57 ness are those who are principally benefited. Men who responded to no other form of treatment, in from two to three weeks after the operation have shown marked improvement both mentally and physically and later have been discharged from the hospital in their normal mental condition and in excellent physical health. The women are benefited only by the fact that they are protected from the recurrence of their mental trouble through the nervous strain incidental to child-bearing and also the worry that they might again become pregnant, which would more than likely mean their return to the hospital, perhaps to make it their permanent home. The most important feature in these cases is that the state will not have their children, their grandchildren or their great-grandchildren to care for. "For the tubectomy, an incision is made low down in the medium line of the abdomen so that the slight scar left is covered with pubic hair and is not noticed by the patient. The incision is made only large enough to insert the first and second fingers. The tube is then withdrawn by the fingers, a small incision is made in the isthmus (or restricted portion) of the tube, and 1 or 2 cm of the tube is resected. The serous covering is then sutured over with fine catgut, the tube dropped back in the abdominal cavity and the external incision closed. Patients are able to be up within three or four days after the operation. Should any pelvic disease be found present, the incision is lengthened and the condition remedied at the time of the operation. "To my mind California — through the enactment of this law, and seeing that its provisions are carried out — is leading the world in providing that the patients committed to her various state institutions are receiving the benefits of sterilization — not alone for its curative effects — but to prevent the filling of her institutions in the future, from the offsprings of the insane who recover or partially recover and are permitted to again go out into the world and reproduce their like — a large percentage of whom through inheritance and under unfavorable environments or dissipation, at length take the places of their ancestors in the institutions for the insane throughout the state. "If the insane who are capable of reproducing are not sterilized before leaving the hospital,  it naturally follows that we will have an ever-increasing, endless chain of insane and defective wards to care for. "I made the rather broad statement that California was leading the world in this very important procedure. In doing so I am well aware there are several other states in which this operation is authorized, but from statistics which I have been able to gather, I feel that we, in this state, are doing more of this work than is being done elsewhere. "I would like to see the law made broader whereby those addicted to the use of alcohol or drugs could be sterilized upon their second  commitment to an insane hospital." (b) (Quoted from letter.) "In most cases I have had the consent of the relatives before operating, but this is not necessary. We have had decided beneficial results from the operation on our men patients, and many of them recover after the operation, who had shown no previous improvement under other forms of treatment. This is especially true in nervous cases, and the depressed type of manic depressive insanity. I consider the sterilization act the most important law which has been placed on the statute books as a eugenical measure. I think this law should be broadened so that alcoholics and drug habitues could be sterilized upon the second admission to a state hospital." January, 1918. (c) Report to State Commission in Lunacy,  June, 1918 (p. 41). Sterilisation mid Other Surgery. "During the past year, as in former years, we have continued to sterilize our men and women patients — under 50 years of age — who have prospects of leaving the hospital, and as stated in my former report, we have found this operation very beneficial in a great number of our men patients who have responded to no other forms of treatment." (d) (Quoted from letter.) "I think the policy of eugenical sterilization is a very praiseworthy one, and feel that it should be more strictly enforced, not only for the prevention of the production of undesirables but for the benefit of the patients themselves. "I would suggest that drug and inebriety cases be sterilized on their second admission to the hospital. "Our policy is tovselect certain men under forty-five and women of child-bearing age for sterilization. After obtaining the permission   of the General Superintendent of
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    58 Statistical Summary of Eugf,nicaiv Steriuzatioi State Hospitals and of the Secretary of State Board of Health in reference to these selected cases, we perform the operation. "We note the mental condition of patients sterilized as long as they remain in the hospital and receive reports from relatives and friends monthly from those who leave the hospital on parole. We have, however, practically no reports from those who are discharged." April 4, 1921. *;. Napa State Hospital, Napa. A. C. Matthews, Medical Superintendent. "There are no special physiological or mental effects, either immediate or remote, following sterilizations. We do not perform castration or ovariotomy for sterilization as we do not believe in the principle. "We do not operate without obtaining first, the consent of the relatives. The cases for sterilization are carefully selected, picking out those from which there is danger of transmitting the nervous instability to offspring. "Inasmuch as the State Sterilization Law has been declared unconstitutional in the States of New Jersey and New York, and I believe, also in Michigan, we do not care to have a test case brought into the Supreme Court of this State, fearing that a like action would be taken. This accounts for the reason that we do not sterilize any cases without first receiving the consent of the relatives. "In the Eastern States, the law was declared unconstitutional as it was declared 'class legislation,' inasmuch as it applied only to that particular class of mental cases that were confined in the State Institutions and did not include the same class of cases outside of institutions. If a law could be so framed, and the work of such a law satisfactorily carried out as applying to mental cases, both in and out of an. institution, I do not think that it would be declared unconstitutional. "I certainly approve of the sterilization law. I feel that the movement in this direction has received a serious setback in declaring the law unconstitutional in some of our Eastern States." January; 1921. 3. Agnew State Hospital, Agnew. Dr. Leonard Stocking, Medical Superintendent. (Quoted from letter.) "The sterilization law is working very satisfactorily, and without friction or objection. We almost invariably obtain the consent of the most interested relatives, or the patient, or of both. The operation is performed whenever in our judgment it is advisable. In my opinion it is of very little medical value. However, in a number of cases in performing the operation for sterilization we have found conditions necessitating more extensive operation for the' good of the patient, such as removing appendix, ovary, etc. Unquestionably the statute is of great eugenica' value." January, 1918. 4. Mendocino State Hospital, Talmage. John Lewis Richard, Medica] Superintendent. "This hospital has accurate records of the mental condition of patients sterilized since 1910. Cases which have pronounced history of hereditary feeble-mindedness or hypersexuality are selected for sterilization. Under the present law they are recommended by the Medical Superintendent for operation and permission of the State Commission in Lunacy must be secured. "Some measure should be taken for legal protection of those authorized to perform this operation. We believe that eugenical sterilization is a desirable measure." January,  1921. 5. Southern California State Hospital, Patton. Dr. John A. Reily, Medical Superintendent. (a) (Quoted from letter.) "Except in case of moral delinquency, we have secured the consent of the nearest relative. We have reason to believe that some physical and mental benefit is derived from the operation, and, as a means of improving the human stock, sterilization of the defective and delinquent must, of necessity, be of great value. "Just now we are extremely busy in applying the principles of eugenics, having sterilized in this institution alone during the month of March approximately 43 cases. Other institutions of California are doing similar work. As a matter of fact, this state is accomplishing more at this time than all of the rest of the United States combined. "I regretted to learn recently that the Wisconsin law was declared unconstitutional. Sooner or later we will have to come to a uniform law which will stand the test of the courts and oblige all cases leaving institutions of this kind to be sterilized. Certainly, when we stop to consider the great sacrifices now being made in Europe — the sacrifice of stalwart manhood in the various nations at war — the sacrifice of the privilege of parenthood in those mentally defective dwindles into insignificance.
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    Statistical Summary dtf Eugenical Sterilization 59 "Let us hope that the proper application of sterilization, together with other principles of eugenics, will so improve the human stock that wars will be less likely in the future." April, 1918. (b) (Quoted from letter.) "We obtain as far as possible the complete personal and family history from the patient and relatives and there is also a careful record kept of the patient's mental and physical condition before and after the operation. In most cases the consent of the relative is obtained, then a summary of the case is forwarded to the General Superintendent and his consent and the consent of the Secretary of the State Board of Health is obtained. After receiving this consent we proceed with the operation. The cases selected are those who are likely to leave the institution, and cases of women where there is a possibility of their becoming pregnant. "During the past few months we have done very little sterilization in this institution and throughout the hospitals of California much less of this work has been done. The reason for this is that wherever a sterilization law has come before the courts in other states it has regularly been declared unconstitutional,' and while our law seems to be a good one, it would possibly meet the same fate should it come before the courts. "If our law should be declared unconstitutional it would leave us subject to the whims of those who have been sterilized and probably result in court action for damages in a number of instances. I feel, therefore, that any law should be thoroughly tested by the courts before the Superintendents of State Hospitals should be required or expected to operate under a sterilization law and that such protection should be given to the heads of hospitals that there would be no chance of their families becoming pauperized through damage suits resulting from this work. "Undoubtedly California has accomplished more along this line than any other State and perhaps more than all other States; however, it seems quite unjust that she should stand very largely alone in this progressive effort. Certainly a court proof law should be devised, passed and put into operation in every State because, in my judgment, this is our only avenue of escape from the dreadful avalanche of defectives, delinquents and criminals which threatens our social foundations. If you can devise a method of procedure in the matter of sterilizations which would result in a universal application of this practice you would have accomplished more toward sustaining the mental stability of the human race than may be accomplished by any other means." January, 1921. 6. The Sonoma State Home, Sonoma. Dr. Wm. J. G. Dawson, Superintendent. (a) In answer to the inquiry: What, in your opinion, is the medical value of the statute? Dr. Dawson stated, "Some cases have shown physical improvement and are not so restless." He also expresses the opinion that "sex sterility would be liable to produce increased prostitution." March, 1918. (b) Dr. F. O. Butler, Medical Superintendent, July, 1918. Report to State Commission in Lunacy, July, 1918 (p. 77). "Surgical work has been carried on in good order. During the last few months of the biennial period sterilization of chosen cases (particularly the moral delinquent feeble-minded type) has been started and we expect to continue this work. We find sterilization makes the patient more amenable to discipline and less restless." In the list of operations performed, nine sterilization operations were reported. (c) In the Twelfth Biennial Report of the State Commission in Lunacy, June 30, 1920, F. O. Butler, Medical Superintendent, reports having performed two hundred and twenty eugenical sterilizations during the biennium, of which he says: "Sterilization has been continued, but only in cases where there are no relatives or we have absolute consent and approval of responsible relatives. I am delighted to say that we are having very little difficulty in obtaining this consent. I think sterilization of a certain class of our inmates is most important; aside from the training and discipline obtained while here, the operation for sterilization renders them unable to propagate their kind; therefore, many of them are able to go on parole or be discharged and make their way in the world. This relieves the state and counties of the expense for their support as well as making them happy in the thought of being self-supporting. This procedure naturally makes more room in the institution for that class not able to cope with outside conditions, and relieves the relatives and various organizations of this burden."
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    60 Statistical Summary of Eugenical Sterilization (d) (Quoted from letter from Dr. F. O. Butler, Superintendent.) "In our sterilization cases psychological examinations are made before and after the operation. Physiological tabulations are made about every six months. "We select .for sterilization (a) all cases in definitely feeble-minded class of childbearing age who may leave the institution, especially of higher mentality and immorality history, (b) border-line defectives or subnormals with a bad immoral or hereditary history who were committed here as feeble-minded. We then obtain the consent of a responsible relative and legal authority from the State Commission in Lunacy. It is our policy not to perform the operation until the inmate has been in the institution for at least one month. "I have no further suggestion m the matter of practical administration but would think it possible to have the law so changed that it could not be declared unconstitutional as has been done in other states. "Eugenical sterilization should be carried on in this and other states in the Union to the very fullest extent. I think it one of the greatest steps that have been taken along the eugenical line and I sincerely trust that the law will always allow us to perform   such operations." January, 1921. 7. Norwalk State Hospital, Norwalk. Dr. W. B. Kern, Medical Superintendent. (a) (Quoted from letter.) "The rule is to acquire the written consent or approval of parent or guardian, following which the approval of the State Board of Health is obtained. The statute is of great value in helping to lessen bad heredity." February, 1918. (b) C. F. Applegate, Medical Superintendent, 1921. (Quoted from letter.) "A report is kept of the improvement of the mental and physical condition of all cases of sterilization. Most of our cases are in young people who are about to leave the institution. "Our procedure is as follows: First, we secure the consent of the relatives, and second, the consent of the State Lunacy Commission. "We are firm believers in sterilization in this institution and since the question sometimes arises as to whether the matter of sterilization is legal we would suggest that proper means be taken to secure its legality." January, 1921. 8. Pacific Colony, Spadra. Dr. Fred C. Nelles, Superintendent of the Whittier State School at Whittier, reports: "Our institution is not one of those which will come under the sterilization law. We were in a position, however, to assist in securing the passage of an act at the last session of the Legislature, creating the Pacific Colony. A provision in this act makes sterilization possible. (See p. 19.) "So far as we know, the sterilization section of the Pacific Colony law is the first to recognize the importance of the clinical psychologist in this matter. This provision is eugenic and preventive, rather than aiming at the benefit to the individual, thus differing from some state laws. "The importance of scientific research is recognized in the establishing act of the Pacific Colony. "Possibly segregation in the long run would work to better practical advantage than wholesale sterilization. "* * * In the law as it applies to Sonoma, the action is taken by the State Commission in Lunacy, while with the Pacific Colony it is taken on recommendation to the Trustees by the Superintendent, approved by a clinical psychologist and an M. D. qualified to serve under Section 19 of the Pacific Colony Act." February, 1918. 9. Preston School of Industry, Waterman. Dr. C. A. Robinson, Attending Physician. (Quoted from letter.) "We have had but one operation in three and a half years, but this one case was very satisfactory in preventing masturbation." Dr. Robinson states, however, that in his opinion, sterilization, as a general thing, is only of slight value from a medical point of view; but from a eugenical point of view "it is very good in the insane and chronic criminals." January, 1918. 10. California State Prison, San Quentin. Mr. J. A. Johnston, Warden. (a) (Quoted from letter.) "I desire to say that while there are many operations performed in this state in the state hospitals for the insane, there are very, very few operations in the prison. The law permits and provides for the operations in the state hospitals under certain conditions, but provides additional conditions to that part of the law applying to inmates of the state prisons. As a matter of fact it is extremely rare that we would have a case for operation under the provisions of the law. We
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    Statistical Summary of Eugenical Sterilization 61 perform on the average about one operation a year, and all that we have had in the past five years have been made at the inmates' requests." February, 1918. (b) L. L. Stanley, Resident Physician, says: "The California Law is such that it is inopportune. Only a few cases of voluntary sterilization have been done. We feel that sterilization is admissible in confirmed criminals and feeble-minded persons." January, 1921. 11. State Prison, Folsom. Mr. J. J. Smith, Warden. (a) (Quoted from letter.) "I beg \to advise that the Surgical Sterilization Law of this State applies to this institution, but it 2 The statute dates from 1909. status (January 1, 1922) : Theoretically active, but practically a dead letter, however, the recent extension of the statute to the Mansfield State Training School and Hoshas not been practiced up to date. There have been no operations performed upon any of the inmates of this institution, either under this law or for any other reasons, that have resulted in sexual sterilization. One reason for this is, that all prisoners who would be eligible for such an operation are always transferred to one of the State Hospitals for the Insane for observation and treatment. As to what operations are performed upon them there, I am unable to know." February, 1918. (b) H. A. Clattenburg, Resident Physician. (Quoted from letter.) "Eugenical sterilization is all right under proper supervision. We wish we knew more about the statute on the subject." February, 1921. CONNECTICUT. Present pital indicates the intention of activity. Four (4) state institutions are subject to the act. They have performed eugenical sterilization operations as follows:  males  Vasectomy Castration State Prison, Wethersfield  0 0 State Hospital, Middletown. . . 0 0 State Hospital, Norwich  5 0 Mansfield State Training School and Hospital, Mansfield Depot 0 0 Salpingectomy Ovariotomy 0 0 12 0 0 10 Total 0 0 27 Total to January 1, 1921... 5 0 Notes on the Enforcement of the Eugenical U. S. Sterilization Law in Connecticut. Action in this state has been conservative. It must be looked upon as the sound foundation for future growth. . In response to inquiries the following information and opinions were given: 1. Connecticut State Prison, Wethersfield. Mr. Charles C. McClaughry, Warden, (a) (Quoted from letter.) "I understand that the opinion of a lawyer, Mr. Arthur C. Graves, of 48 Church street, New Haven, as given to Colonel N. G. Osborn in the following words, was the reason for the Board of Directors not attempting the enforcement of the law: " 'I am firmly convinced in my own mind that the law is unconstitutional, as being an infringement of that clause of every state's constitution and of the federal constitution, which says "nor shall any cruel or unusual punishment be inflicted." I should think that it is an infringement of the right to life and liberty and I understand that the case decided in the Supreme Court of the United States — 12 10 27 vs. Weems — in one of the recent volumes (but I cannot say which) holds to this same opinion.' " February, 1918. (b) Quoted from Henry K. W. Scott, Warden: "Following the passage of Chapter 209 of the Public Acts of 1909 (Connecticut General Assembly), the Board of Directors of this prison appointed as a commission for the prevention of procreation, Drs. E. G. Fox of Wethersfield, E. J. McKnight, of Hartford, and William H. Carmalt, of New Haven. This commission met here at the prison on May 31, 1910, and examined the family and criminal history and mental condition of some three inmates. This was the only meeting of this commission, and to our knowledge, no operations have been performed at this institution under the provisions of this law." February, 1921. 2. Connecticut State Hospital for the Insane, Middletown. Dr. C. Floyd Haviland, Superintendent, (a) (Quoted from letter.) "Considerable doubt exists as to the constitutionality of
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    62 Statistical Summary of Eug^nicm, Sterilization the law, and there is a strong antipathy against it. As the results of such laws appear problematical, it has never been taken advantage of in this institution. As to the medical value of the statute, I have had no personal experience, but am skeptical except in exceptional cases. Its eugenical value is limited. Such laws fail to take into account the large number of individuals capable of transmitting neurotic and psychoneurotic traits without themselves showing such manifestations." January, 1918. (b) (Quoted from letter.) "As yet this hospital has done no work in the sterilization of patients. We now have a case under consideration in which we have obtained the consent of the family for such an operation, and which we propose to perform. While we are not under legal obligations to obtain the consent of the nearest relative, such practice is followed as a matter of policy. "The present sterilization board of the hospital is composed of Dr. R. L. Leak, Assistant Superintendent, Dr. Henry M. Chandler, Senior Assistant Physician, and myself. "Local public opinion is adverse to eugenical sterilization. In a large part this adversion seems to be of religious origin, thus the present statute is in advance of public opinion. "The possibility of increased dissemination of venereal disease following eugenical sterilization must be considered in connection with the theoretical benefits of the latter. Sterilization requires subsequent supervision whether in or out of institutions."    January, 1921. 3. State Hospital, Norwich. Dr. Henry M. Pollock, Superintendent, reports: (a) "Five persons — two men and three women — have been under the law operated upon at this institution and two of the women have already left the hospital as they could in consequence of the operation be safely released from custodial care. Vasectomy was performed on the male cases and complete ovariotomy on the female. I also beg to advise you that at least one additional male case will shortly be reported to the Board of Trustees and that in all probability other cases will be presented within the coming year. I should like to add that due to the opposition which apparently developed at the time of the enactment of the law that upon my recommendation to the Board of Trustees they decided that no cases were to be referred to the surgical board until they had been considered by the entire medical staff of the institution and the majority of the staff had decided that such an operation would be advisable nor until a synopsis of their family and personal history had been brought before the Board of Trustees at a regular meeting and the Board had sanctioned the reference to the surgical board. This was not only with the idea of satisfying the public that the operation was not performed in a haphazard manner but only after careful study and also to properly safeguard the patients in the institution. "I cannot agree with the statement that the law as it now stands is practically inoperable. The attorney general has decided that the law is constitutional and we anticipate more and more having the operation performed upon suitable individuals. We do not, however, expect to have the operation performed at this hospital until after each individual case has been given careful consideration. We anticipate that the field worker now at this institution will secure reliable information of the family and personal history and will thus be a great help in assisting us in deciding in regard to the advisability of the operation being performed."    October 4, 1913. (b) Quoted from Dr. F. S. Wilcox, Superintendent: "Any case to be taken up under this law is first brought before the staff for consideration, and afterward referred to the Board of Trustees for their sanction, and then we get a signed permit from the nearest relative of the patient. Seven of these patients have been able to leave the institution and have gotten along outside, which would not otherwise have been possible. Of this number, three were married before admission and two have married since discharge." March, 1918. (c) (Quoted from letter.) "Most of our cases of sterilization have been done recently. I think it is generally conceded that the effect is more for prevention of procreation than for any mental benefit. "Before resorting to sterilization an examination must be made by three surgeons, one of whom must be the Superintendent of the hospital, and one of the three must perform the operation. "Connecticut does not operate very extensively. We occasionally sterilize cases — both men and women — but we are not doing
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    Statistical Summary of Eugenicai, Sterilization 63 it vigorously as we do not wish to cause "I believe that eugenical sterilization meets much discussion. with general approval." February, 1921. 3. INDIANA. The statute dates from 1907. Present Boys' School at Plainfield and the Girls' status (January 1, 1922) : Tested and de- School at Indianapolis were also subject to clared unconstitutional by the State Supreme the act but this was never officially deterCourt, May 11, 1921, after having been a mined). They performed eugenical sterilizdead letter since 1900. Seven (7) state insti- ing operations as follows: tutions were subject to the act (possibly the  MALES   FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. Reformatory, Jeffersonvjlle . . 118 0 0 0 118 2. State Prison, Michigan City.. 0 0 0 0 0 3. Women's Prison, Indianapolis 0 0 0 0 0 4. School for Feeble - Minded Youth, Ft. Wayne  0 0 2 0 2 5. Farm Colony for FeebleMinded, Butlerville  0 0 0 0 0 6. Village for Epileptics, Newcastle 0 0 0 0 0 7. State Farm. Greencastle  0 0 0 0 0 Total to January 1, 1921... 118 Notes on the Enforcement of the Eugenical Sterilization Law in Indiana.1 Legal eugenical sterilization began in this state, following the inauguration of the practice eight years previous (1899), by the Indiana Reformatory. Beginning with the administration of Governor Thomas R. Marshall (1909) the law has not functioned. (For further details see Page 77, Bulletin 10b, 1914, Eugenics Record Office.) Ex-Governor Marshall (1909) was opposed to the carrying out of sterilization of criminals and mental defectives entirely on personal grounds, that ' is, he himself did not believe in the theory or practice of sterilization. While governor, he instructed the authorities at Jeffersonville not to continue sterilization, otherwise he would take steps to see that the law was declared unconstitutional. Governor James P. Goodrich (1920) is in favor of sterilization and has so notified the state institutions. There is, however, nothing contemplated in the revision of this statute until the case before the Supreme Court has been decided. There is a more or less definite feeling in the state that this law, or a correspondingly effective law, should be on the statute books. Dr. A. H. Estabrook, Author of "The Jukes, 1915," and now (1921) investigating "The Ishmaels" of Indiana: "Many people have stated that they deem the constitutional rights of the individual to include the power of sexual intercourse, and many of these think that the operation of 0 2 0 120 sterilization prevents sexual intercourse; for this reason alone they are opposed to the sterilization. It is not the restriction of child bearing that makes them antagonistic to the sterilization operation, but it is a feeling that the constitutional rights of the individual have been taken away. They readily appreciate the rights of society and not of the individual to prevent child bearing, and when the matter is explained to them that the sterilization operation merely prevents reproduction and does not prevent normal sex relations, a great majority of these people have taken a different attitude. I am suggesting this to you as I feel it is one of the most important things to incorporate in your report on sterilization. Some, however, have felt that feeble-minded women who have been sterilized will have more promiscuous sex relations than before, knowing that pregnancy will not occur. That, of course, is a debatable question, but my own feeling is that there will not be much increase in illegitimate sex-relations under these conditions." March, 1921. (b) In response to inquiries the following information and opinions were given: 1. Indiana Reformatory, Jeffersonville. Dr. G. E. Mowrer, Physician. (Quoted from letter.) "The sterilization statute is of the highest good socially. It will eliminate those who are unfit to become parents, both from mental and physical standpoints." January, 1918. 1 Institutions 5 and 6 did not supply historical comment.
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    64 Statistical Summary of Eugunicai, Sterilization 2. Indiana State Prison, Michigan City. Edw. J. Fogarty, Warden. (Quoted from letter.) "Relative to the appointment of a Sterilization Board under the Act of March 9, 1907, I would say that we have never appointed any Board in compliance with this act. In an institution like ours it is all 'bunk'." February, 1921. 3. Indiana Women's Prison, Indianapolis. Margaret M. Elliott, Superintendent. (a) (Quoted from letter.) "We have never yet taken advantage of this law." January, 1918. (b) (Quoted from letter.) "We have never appointed a Sterilization Board in this institution." February, 1921. 4. Indiana School for Feeble-minded Youth, Fort Wayne. Dr. George S. Bliss, Superintendent. (a) (Quoted from letter.) "Governor Marshall told the institution not to apply the law, which has since become inactive. Medically the statute is of small value, because public sentiment is not yet educated up to it. Eugenically, if it could be generally applied to high grade imbeciles and morons, it ought to be of greatest value." January, J918. (b) Melvin Druckemiller, Acting Superintendent, writes: "Cases suitable for discharge are selected for sterilization before leaving the institution. Before resorting to sterilization we secure a family history which sorts out abnormal relatives as far back as the grandparents, and beyond that whenever it is possible to secure the information. "There should be a State Agent in each county and a County Committee to look after and sterilize all married mental defectives after one or more children at least. "No doubt I am radical but I think that most penal cases should be sterilized and . that all feeble-minded school inmates who are about to be discharged or run away should be sterilized as soon as there is evidence of their permanent mental disability. "We have sterilized one girl this summer and will operate on another this week. We performed a few operations in 1908 just after the law was passed." February, 1921. 7. Indiana State Farm, Greencastle. Mr. C. E. Talkington, Superintendent. (a) (Quoted from letter.) "The Indiana State Farm has never sterilized any prisoners up to the present. While the statute of 1907 seems to give us power, there have been some objections raised to our performing the operation, and we are still undecided in the matter." February, 1918. (b) (From letter.) "The Indiana State Farm is a prison for misdemeanants and does not sterilize prisoners." February, 1921. Indiana Boys' School, Plainfield. Geo. A. H. Shideler, Superintendent, says: "We understand that the statute permits surgical operations as pertaining to inmates and patients as you describe, but they are not performed or carried out at this institution in any way. * * * We believe in the proposition under proper control and think it will aid materially in the prevention of crime. After several years' experience with these derelicts, I am of the firm opinion that sterilization should be practiced with care and good judgment for the betterment of social conditions." April, 1918. Indiana Girls' School, Indianapolis. Dr. Kenosha Sessions, Superintendent, writes: "Mr. Amos W. Butler, Secretary of Board of State Charities, in answer to inquiries concerning application of the sterilization law, states: T think perhaps our law is broad enough to include all the state institutions for certain things, and also all of the county institutions. So far as we know, the law has not been put into operation regarding the latter. Some of the hospitals for the insane have considered applying it. It is likely in the matter of confirmed criminals the lawyers would say that it applied to the Indiana Reformatory at Jeffersonville, the Indiana State Prison at Michigan City, the Indiana Women's Prison at Indianapolis, and the Indiana State Farm at Putnamville. Perhaps it would also apply to such persons in county jails. It would NOT apply to that class in the Indiana Girls' School or the Indiana Boys' School, but it might apply there in the case of rapists or mental defectives. It is left for each institution to construe it as seems to be its needs until it has been interpreted by the courts.' " February, 1918. 4. IOWA. The statutes date from 1911 (second has fallen into disuse. Six (6) state institustatute, 1913; third statute, 1915). Present tions are now (since 1915) subject to the status (January 1, 1922) : Theoretically ac- act. They have performed eugenical steriliztive under volunteer system; practically, it ing operations as follows:
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    Statistical Summary of Eugenical Sterilization 65 ■  MALES  Vasectomy Castration 1. State Hospital, Clarinda  12 0 2. State Hospital, Independence. 2 0 3. State Hospital, Cherokee  0 0 4. State Hospital, Mount Pleasant 24 0 5. State Hospital for Inebriates, Knoxville  0 0 6. State Hospital and Colony for Epileptics, Woodward  0 0 Salpingectomy 1 Ovariotomy 0 Total 13 2 0 4 0 0 0 8 0 32 0 0 0 0 0 0 Total to January 1, 1921... 38 Notes on the Enforcement of the Eugenical Law in Iowa.1 Formerly the six state institutions for the criminalistic were subject to the sterilization law but following litigation growing out of the second statute (1913) its application was, by new legislation, limited to the above listed institutions. As in several other states, activity under the sterilization statute in Iowa depends upon the interest of the superintendent of the particular subject institution. Excerpts from Reports of the Iowa Board of Parole, the Board of Control of State Institutions and from the Department of Health and Medical Examiners: 1. (a) From the Report of the Iowa Board of Parole: "At Cherokee State Hospital the board for that institution ordered that the operation of vasectomy be performed on ten males, and the operation of ligation of the fallopian tubes be performed on -four females. At the Independence State Hospital the board for that institution ordered that the operation of vasectomy be performed on two males, and the operation of ligation of the fallopian tubes on two females. At the Mount Pleasant State Hospital the board for that institution ordered that the operation of vasectomy be performed on twenty-four males, and the operation of ligation of the fallopian tubes in the cases of nine females. At the Clarinda State Hospital the board for that institution ordered the operation of vasectomy to be performed in the case of four males, and the operation of ligation of the fallopian tubes in the cases of twelve females. "Of the cases in which operations were ordered, there were performed and reported to the board as follows: At Cherokee thirteen, at Independence three, at Mount Pleasant twenty-two, at Clarinda thirteen. "* * * This board is of the opinion that Chapter 187 of the Acts of the Thirty0 11 0 49 fifth General Assembly is not operable. We think that it should be provided in the statute authorizing the sterilization of mental and moral defectives that after the conclusion has been reached that the good of society requires sterilization of the individual, notice should be given, the case examined by the board as a tribunal with authority to take testimony offered to contradict the facts found by the board, and to enter the order for sterilization, or refuse it, as should be determined from the facts found. We do not favor the right of appeal to any other tribunal. We submit the administration of the law providing for the sterilization of inmates of state institutions which are under the jurisdiction of the State Board of Control, other than the penal institutions, should be given the Board of Control and the superintendent and the physician of each institution; in other words, that the Board of Control should be in such institutions substituted for the Board of Parole. The Board of Control must make frequent visits to these institutions and thus would there be financial saving. Besides, that board is in constant communication with the officers of such institutions, and also in possession of much information concerning the inmates. The Board of Parole, however, is in much better position than the Board of Control to know the record of the prisoners in the reformatory and penitentiary; to know of their physical, mental and moral conditions both before their conviction and after their incarceration, than is the Board of Control. The law, therefore, as to the penal institutions should remain as it is in this respect. "The sterilization of mental and physical deficients is, as it seems to us, for the purpose of protecting the State from the increase of its mentally and physically defective population; and not only that, but also to prevent the suffering and misery that will be the result entailed on the children of 1 Institution 4 did not supply historical comment.
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    66 Statistical Summary of Eugrnical Sterilization such persons, and on relatives and friends on whom they must be dependent. This in no sense is a punishment, either when applied to the inmates of Hospitals for the Insane, or such like institutions, or to the penal institutions. "The classes included in any mandatory provision would be certain to include some individuals of whom it could not be said there was a liability in procreation resulting in children with a tendency to the defects justifying the operation. For this reason we do not favor a law which makes mandatory the operation in cases of either mental, physical or moral defectives. "In conclusion, we recommend: "First. That Chapter 187 of the acts of the Thirty-fifth General Assembly be amended or repealed, and a substitute enacted providing for the sterilization of the classes therein included, and for the reasons therein stated. "Second. That it shall be provided that an order of sterilization be entered only after hearing on notice, and that there shall be no appeal from the order entered, giving only the right of review by the higher court as provided by law. "Third. That the administration of the law remain in the tribunal now authorized, except as above pointed out. "Fourth. That inmates of jails and county homes or such like institutions should not be included. "Fifth. That the performance of the operation should not be made mandatory in any case. "Respectfully submitted this 31st day of December, 1914. "W. H. BERRY, "J. E. HOWE, "D. C. MOTT, "Iowa Board of Parole." 1913-14. This report was accompanied by four letters addressed to the State Board of Parole. They appear as follows: Exhibit "A." Cherokee, Iowa, November 29, 1914. Hon. W. H. Berry, Chairman Board of Parole, Des Moines, Iowa. My Dear Sir: To begin with, I desire to go on record as one who is very much in favor of the so-called Perkins Law. While the law as it now stands may need a few changes, I am not prepared at this time to make any suggestions. Of the cases operated on in this institution, five have left on parole. I should have hesitated very much recommending any of these cases for a parole prior to sterilization. I believe I can truthfully say also, that in many cases operated on there has been a noticeable change for the better, both in their mental as well as their physical condition. I am inclined to think that the law as it now stands is rather too broad in its application, so far as the insane cases are concerned, and it may be advisable to make a change in this respect. The writer hopes that the present law, with possibly a few changes, will at least be given further trial. I am of the opinion, too, that public sentiment in favor of the law will have a tendency to become more and more favorable. Sincerely yours, M. N. VOLDENG, Superintendent. Exhibit "B." Mount Pleasant, November 30, 1914. Hon. W. H. Berry, State Board of Parole, Des Moines, Iowa. Dear Sir: I have your letter of the 28th, and in reply will say we are very anxious to have the law so worded or changed, that there will be no question about the liability in sterilizing the patients in our state hospitals ior the insane and the institution for the feeble-minded. I believe that the authority for ordering the sterilization of these patients in our hospitals for the insane particularly, and I believe also in the institution for the feebleminded, should be left to the superintendent of the institution, and the Board of Control, and I suggest you make this recommendation in your report to the governor. The Board of Control visits the institutions each month, and is in close touch with the patients themselves, as well as a great many of the relatives of these patients. They are in position to advise what is best for the patients, not only the patient himself, but also the relatives. It is confusing to the relatives to have the superintendent and the Board of Control encouraging the sterilization of certain patients in our institution, and then have the Board of Parole come and pass upon these cases; in other words, the relatives and the patients get confused concerning the two boards, so I am in favor

  

  
    Page 95
    

  
  
    Statistical Summary of Eugenical Sterilization 67 that the Board of Control, who, as stated above, is in close touch with the patients and relatives, have the authority to order the sterilization of certain patients. I am in hopes that the law may be so changed as to not have to have the consent of 'the relatives for the sterilization of certain patients between the ages of fourteen and fifty years. I would like to have it arranged so that the Board of Control can pass upon these cases during the semi-annual visits in the spring and fall of each year, and issue orders to the superintendent that certain patients be sterilized. I am anxious that you recommend to the governor the enforcement of this law in our state hospitals for the insane and the institution for the feeble-minded. The law, in my opinion, is a good one, and this work should be encouraged, as it is an advancement in the right direction. I shall be glad, indeed, to see Iowa take, a stand on this question and continue this work. Good results have already been accomplished, and there has not been a single bad result following the sterilization of any of these fifty or more cases, which we have operated on in this institution. In my opinion nothing but good can come from the sterilization of the young men and women committed to this institution as insane. I am glad to make this report to your board, and I hope you will do all you can to get proper legislation this coming winter on this most particular matter of sterilization of the insane and feeble-minded. Very truly yours, C. F. APPLEGATE, Superintendent. Exhibit "C." Clarinda, Iowa, November 30, 1914. Iowa Board of Parole, Des Moines, Iowa. Gentlemen: Your letter of recent date by Judge W. H. Berry is at hand. As to my views relative to the matter of operations performed on various patients here, namely, vasectomy, I can only repeat what I said to you on your last visit. In the cases tried, it seems to have had a beneficial influence. One patient has since gone home to a neighboring county, and from all we can learn there has been no complaint of him whatever, and he is getting along nicely. Other young patients on whom we operated have become more orderly and quiet and, while defective in mental development, which could not be improved by any treatment, the influence of the operation seems to have been favorable. Considering such slight experience as we have had, I am favorable to further operations in suitably selected cases. Sincerely yours, MAX E. WITTE, Superintendent. Exhibit "D." Independence, Iowa, Dec. 4, 1914. Iowa Board of Parole, Des Moines, Iowa. Gentlemen: Replying to your letter dated the 28th ult., signed by Chairman Berry, the following is a brief report of the progress made at this institution under the sterilization law enacted by the last session of the General Assembly: At the Independence State Hospital the sterilization law has been utilized in the case of three patients, two males and one female. J. H. No. 11808, a male patient, single, aged fifty-one on admission January 23, 1912. The mental derangement was diagnosticated as sexual perversion with dementia praecox. The patient was born in Chicago in 1861, attended the Lincoln and Wells schools in that city, leaving school at fourteen. He was in the eighth grade doing common fractions and decimals at the time he discontinued school. He worked at various occupations, was dissipated and spent his time from Saturday evening until Sunday night in the company of prostitutes. He had gonorrhea when sixteen years of age. The blood serum reacted negatively to the Wasserman test. He admits bestiality, having performed the act of sodomy with a gelding. He was sentenced to the Fort Madison prison for sodomy in 1905. This patient was sterilized about January 25, 1914, the operation being vasectomy. J. H., No. 11336, male, single, age twentyseven years on admission April 22, 1910, diagnosis precocious dementia. The patient was transferred from the insane department of the reformatory at Anamosa, having been convicted of manslaughter and committed to prison. The patient claims that he did not know anything of his crime while engaged in the act, but that he has always been subject to spells of excitement when he would not realize what he was doing. The patient was usually quiet and well behaved,   but occasionally would undergo an
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    68 Statistical Summary of Eugenical Sterilization attack, apparently of a hysterical nature, during which time he would attack attendants and patients indiscriminately, and was with difficulty overpowered and controlled. This patient was sterilized about February 7, 1914, the operation being vasectomy. M. T., No. 12015, a female, single, admitted November 28, 1912, age sixteen. Form of mental derangement epileptic insanity. The patient is a native of Iowa and has one brother younger than herself. The brother seems all right mentally. This patient was not considered bright as a child, but was healthy. She had very little education and of late years has been considered queer. She was never sociable and has not had any severe illness or injury. She has no bad habits and was employed in house work which she performed rather indifferently. The menstrual periods were painful, so that it was necessary for her to go to bed at these times. The epileptic seizures usually appeared during the monthly periods. When seven years old she showed evidence ol something wrong with her mind, was quite queer, although she was not thought to be insane. Just before coming to the hospital she was confused. This condition followed severe seizures. This patient was rendered asexual about February 13, 1914, by the operation of ligation of the fallopian tubes. These three patients are all in the hospital at the present time. We are not able to determine that the operation has influenced the mental state of any one of them, either favorably or unfavorably. Should they be discharged or escape from the institution they would not be able to propagate their kind. The sterilization of the unfit is, we believe, in accord with advanced scientific thought. There is considerable opposition, however, to the practical application of such enactments on the part of friends of the patients. We doubt the advisability of making such acts mandatory, until the public shall have been more thoroughly educated along these lines. It is difficult, if not impossible, to enforce the laws that are not supported by public opinion. Very sincerely yours, W. P. CRUMBACKER, Superintendent. (b) The Board of Parole, Des Moines. Winfield S. Withrow, Chairman of the Board, writes: "The original act pertaining to sterilization passed by the General Assembly of the State of Iowa was held unconstitutional in the Federal Court and was thereafter repealed by Chapter 365 of the Thirty-sixth General Assembly. The original act passed by the Thirty-fifth General Assembly was amended by the Thirty-sixth General Assembly authorizing such operations in insane hospitals only, where the superintendent and the majority of his medical staff believed it to be for the best interest of the patient and also provided that the operation be first approved by the Board of Control and with the written consent of the husband or wife of the patient if married, and if not by the guardian or next of kin. "The Board of Parole has since that time had no connection with that work and we have no records bearing upon it." February, 1921. 2. Report of Board of Control of State Institutions, 1916 (pp. 39-40): "The law of the Thirty-fifth General Assembly empowering the Board of Parole to sterilize certain described inmates in the hospitals for the insane, as well as those at the Reformatory and State Penitentiary, was, by the Thirty-sixth Assembly, repealed, and in its stead a law was passed authorizing the superintendent and his medical staff, by a majority vote, by and with the approval of the Board of Control of State Institutions, to sterilize such of the inmates of the insane hospitals as they might direct, after the husband, or wife, parents, or nearest of kin had given their consent. Very few cases have been acted upon, since the adoption of the law of the Thirty-sixth General Assembly, from the hospitals and the board is not in shape to offer any suggestions as to the operation of the new method. The few operations that have been performed, we learn from the superintendents, have been followed by beneficial results." 1916. F. S. Treat, Secretary, Board of Control of State Institutions: "Originally, the law was administered by the Board of Parole, but this has been changed so that it is now in our hands. Amendments to the law, however, have so modified it that its. operation is practically confined to the hospitals for the insane, and at these institutions nothing can be done without the consent of the husband, wife or nearest kin. The law, as it pertained to the criminal, was declared unconstitutional. A few operations have been performed at the hospitals for the insane, and previously at

  

  
    Page 97
    

  
  
    Statistical Summary of Eugenical Sterilization 69 the institution for the feeble-minded, but as amended, the law is practically a dead letter." March, 1918. 3. Department of Health and Medical Examiners, Des Moines. Guilford H. Sumner, M. D., Secretary-Executive Officer, reports: "The law of 1913 was unconstitutional because it provided a cruel and unusual punishment, because it denied to the prisoner to be operated upon due process of law, and because it is in effect a 'bill of attainder' in that it provides for the infliction of a punishment for past offenses by legislative act without jury trial. Davis vs. Berry, 216 Fed. 413." January, 1921. Institutional Reports. In response to inquiries the following information and opinions were given: 1. State Hospital, Clarinda. Dr. M. E. Witte, Superintendent, writes: "The influence of the operation was good in selected cases — feeble-mindedness and insanity with erotic tendencies. The eugenical value of the statute is excellent. Several of the young men sterilized are out and make a living. Same is true of the young woman, and this without danger of procreating defective  children." January, 1918. 2. State Hospital, Independence. (a) Dr. W. P. Crumbacker, Superintendent, writes: "The sterilization statute is not very popular with the public as yet. The patients and relatives also object to it in many cases. We have had so few operations that we feel incompetent to make a definite statement concerning its medical value. However, eugenically it is probably valuable in preventing the propagation of undesirable citizens." January, 1918. (b) R. A. Stewart, Superintendent, writes: "The only way sterilization can now be done in Iowa is for the relatives to obtain the consent of the Board of Parole. This Board met at the hospital, organized a State Sterilization Board which interviewed the selected patients and went into their heredity, form of psychosis and number of previous attacks and voted on action as prescribed by the Law of 1913. "Sterilization is the only method to eradicate insanity but public opinion is still divided on this subject and I regret that the members of the American Medico-Psychological Association did not indorse it in 1913 at Niagara Falls." January, 1921. 3. State Hospital, Cherokee. George Donohoe, M. D., Superintendent, says: "At present eugenical sterilization is in abeyance pending legislation which needs to be made clear and operative. "Theoretically, sterilization is good; practically, of doubtful value in insane patients, except in a few instances." January, 1921. 5. State Hospital for Inebriates, Knoxville. Dr. M. C. Mackin, Superintendent, writes: "I do not interpret the present sterilization law as applying to this institution. The previous law which applied to all institutions, as I understand it, under the control of the Board of Control of State Institutions, came under a former act which was repealed. "A convict of the penitentiary at Ft. Madison, some few years ago, brought action against the Board of Parole to prevent the carrying out of the intent of the law as it applied to him. The matter was carried to the Supreme Court, which decided that the law was unconstitutional. The next General Assembly enacted the present law. "There is no doubt in my mind that a great many of our patients should be emasculated. A certain percentage of them are marked degenerates and they should not be permitted to propagate their kind. I am a firm believer that this law should be enforced wherever conditions warrant it." January, 1918. 6. State Hospital and Colony for Epileptics, Woodward. M. N. Voldeng, M. D., Superintendent, writes: "Nothing is being done in Iowa along this line for the reason that the first law enacted was deemed unconstitutional. "Generally speaking, we are favorable to the policy. While I was superintendent of the Cherokee State Hospital we performed a number of operations during the first year after the law was enacted." January, 1921. 5. KANSAS. The statutes date from 1913 (second are subject to the act. They have perstatute 1917). Present status (January 1, formed eugenical sterilizing operations as 1922): Theoretically active, but practically follows: a dead letter. Ten (10) state institutions
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    70 Statistical Summary of Eucenical Sterilization  MALES   FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. State Hospital, Topeka  7 4 23 19 53 2. State Hospital, Osawatomie . . 0 0 0 0 0 3. State Hospital for ^Epileptics, Parsons  0 0 0 0 0 4. School for Feeble - Minded, Wintield   0 1 0 0 1 5. State Penitentiary, Lansing. 0 0 0 0 0 6. State Hospital, Larned  0 0 0 0 0 7. Industrial Reformatory, Hutchinson  .0 0 0 0 0 8. Industrial School for Girls, ' Beloit  0 0 0 0 0 9. Industrial School for Boys, Topeka  0 0 0 0 0 10. Industrial Farm for Women, Lansing  0 0 0 0 0 Total, January 1, 1921...... .7 -5 . 23 1.9 54 Notes on the Enforcement of the Eugenical be carried out in conjunction with some Sterilization Law in Kansas.1 other operative procedure. Like Indiana, Kansas practiced eugenical "The recognition of the need of some such sterilization on the responsibility of an measure is fully apparent but unfortunately interested institution before the practice was & has been impossible to affect legislation authorized by law. About 1898 the State that would adequately protect those responSchool for Feeble-Minded at Winfield in- sible for the selection of such cases." augurated this work. The "red tape" of the February, 1921. present law is complained against by several 3. State Hospital for Epileptics, Parsons. institutions. O. S. Hubbard, Superintendent, writes: In response to inquiries the following "We have considered practically no cases information and opinions were given: for eugenical sterilization in our institution. 1. State Hospital, Topeka. Dr. M. L. Public °Pinion is not ready for {t The steril" Perry, Superintendent, writes: lzat,on of »lstltutl°n inmates is often of little "Patients who plainly should not bear chil- value; h should come earlier to be of value dren and who are discharged not restored and that at present is ^practicable." Januare sterilized. They leave the institution as ary' soon as they recover from the operation. 4- State Home for Feeble-Minded, Winfield. "During the past two years a more aggres- (a) Dr- F- c- Cave> Superintendent, sive policy is being pursued. We have a says: "The onIy institution in the State as good working statute and I am in favor of far as l know that has ever done any sterilizit." April 8, 1921. 'n£ upon its inmates is this Home at Winfield.    That was twenty years ago and the 2. State Hospital for Insane, Osawatomie. Superintendent at that time was a Dr. Dr. F. A. Carmichael, Superintendent, pikher who was assisted in the work by Dr. Emerson. About fifty cases were oper(a) "The statute is ambiguous and in- ated on> ha]f giris and half boys, the volved, and smothered' in red tape to a operation being the complete removal of degree that makes it practically inoperative." the testicles in the boys, and complete reDr. Carmichael reports performing only moval of ovaries in the girls. Since that three operations in two years, and says that time nothing has been done except in disthe medical value of the statute is "practi- eased conditions of these organs or in cases cally nil," and that its eugenical value is 0f congenital hernia where operative proslight. January, 1918. cedures were instituted to remedy the defect (b) "Legislation in this state is so vague an(j no attention given to the enclosed tesin its application that sterilization is not tjcie) removing it with the hernial sac. A undertaken with reference to the criminal  insane or defective classes, except as it may niIennsttitution 7 did not *upply historical com'
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    Statistical Summary of Eugenical Sterilization 71 storm of protest was raised at that time and the populace were thinking of burning Dr. Pilcher at the stake, or at least they wanted to. Probably some of the noise they made was due to politics, as these stigmata were rife at that time, and the fellow who had a job had to be uprooted and turned out every two years or at least every time they changed faith. "Since then nothing has been done, the various superintendents, of whom I am one, were afraid to start anything and particularly so during the past few years when the Legislature made laws pertaining to the measure, and if the red tape wasn't followed to the letter, it meant a penal offense and a fine that would take all our loose change. In 1913 such a law started, but the Governor didn't sign it, and it became a law by being kept on his desk for several days without being returned to the House. However, lawyers didn't take long to discover that it was not drawn properly, couldn't be put in effect, and besides it had so much red tape to it that getting alcohol free of tax was a picnic compared to it. The last Legislature tried its hand at the same thing and produced an enactment that looked a whole lot better, yet it had plenty of red tape to it, and our present Board in consultation with experts, including some of our older Superintendents, decided for the present it wasn't a wise thing to put the law into effect. I haven't been advised as to why they deemed it best to be so conservative. "So far, that is as far as Kansas has gone in the matter, but I presume eventually the measure will crop out and be put in tangible form, so that it will be of some value to the State, the individual and the community." In response to further inquiry, Superintendent Cave wrote that "he was of the opinion that both the medical and eugenical values of the existing sterilization law were high, and that he intended applying the operation to a considerable number of the moron group in his institution." March, 1918. (b) T. E. Hinshaw, M. D., Physician to the School: "I wish to say that the single case of castration was not done under the auspices of this institution. The inmate's parents took him to their home town where the operation was done. In this institution nothing has been attempted in the line of sterilization as the operation is now so hedged about with legal technicalities and difficulties that no one cares to try it. "I would cut the red tape so as to make it possible to castrate those who are a menace to society. I think that the general policy of sterilization (by that I mean castration) is correct." January, 1921. 5. State Penitentiary, Lansing. S. L. Axford, M. D., Deputy State Health Officer, says: "As you perhaps know, we have a sterilization and castration law in Kansas; so far as I know, it has never been used. Some two years ago the Secretary of the State Board and one or two members of the Board and a psychiatrist from the University examined some prisoners with this end in view, but I have never seen a report that was made and I am certain no operations have been performed at the penitentiary." January, 1921. 6. (a) Larned State Hospital, Lamed, Dr. L. R. Sellers, Superintendent. In answer to the question, What, in your opinion, is the medical value of the sterilization statute? wrote: "It is a handicap. Its provisions of a public trial for each case in the District Court discourages the operation." In further reply to the question, What is its eugenical value? he said: "It would be great. The unfit should not be permitted to procreate." Excerpts from letters of Dr. Sellers: "Prior to the enactment of eugenical sterilization statute of 1913, I have no data of the number of cases operated upon in the state, nor an accurate history of the patients, prior and subsequent to the operation. These operations were not performed on account of eugenic reasons, but for the benefit of the patient. The operations, so far as I know, were upon two classes — masturbators and rapists. "I was, prior to January 1, 1915, a member of the medical staff of the Osawatomie State Hospital fifteen years. During that time we unsexed by castration seven or eight patients (men). I regret that I am unable to give you the kind of a report of these cases that you would wish. At that time we were agitating the matter of preventing the marriage of degenerates, but little was said of sterilizing degenerates. "During the last six years the people of our state have been taking a lively interest in the matter of protecting posterity by sterilization of the unfit. When there was no jstatute bearing on this procedure, the
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    72 Statistical Summary of Eugsnical Sterilization friends of the patient readily gave consent to have the operation performed; I do not recall an instance of a refusal. "It would appear that our law of 1913 was enacted to protect the degenerate against the doctors, whom they evidently regard as a bloodthirsty gang. If a Superintendent of one of our hospitals wishes to unsex a degenerate with a view of preventing the procreation of the unfit, he must begin a suit in the District Court of the county from which the patient was committed (sometimes this is more than two hundred miles distant), go in person and back the prosecution. There are not many superintendents wljo would care to go to all this extreme trouble. Therefore this 1913 statute completely blocks sterilization in Kansas. "In addition to the cases operated on at Osawatomie, I am of the belief that patients were castrated at the hospitals of Topeka and Parsons. But I think this work was all done prior to enactment of the law mentioned. * * * "There has recently been a great awakening of interest along the line of eugenics in Kansas. The women's clubs of the state have everywhere discussed the subject. But should we operate without going through the court procedure, we would be liable to heavy costs; therefore I think it likely that most superintendents will see to saving the costs." February, 1918. Replying to questionnaire, Dr. Sellers writes: "Prior to 1913, the Superintendents of our state insane hospitals, after obtaining the consent of patient's family, would order his Medical Staff to sterilize a patient. But little trouble was ever encountered in securing consent of family. Since the enactment of the 1913 law, there is a heavy penalty for sterilizing without going through a form in the District Court, and consequently I expect less work has been done along this line than was done prior to the legislative enactment. Under the old method of sterilizing by castration, the patients were deprived of glands that impaired to some extent their nutrition. Yet for the good of posterity the operation was justified. "No such objection can be urged against vasectomy or section of tube. Our degenerates are rapidly increasing, and an effort must soon be made to remedy this. It is hoped that our next legislature will so amend the sterilization law that physicians in our state institutions may have a free hand to do what is needed to stop the propagation of degenerates." February, 1918. (b) (Quoted from letter written by Dr. L. R. Sellers, Superintendent.) "We have done no work in the line of sterilization for six or more years. Some twelve or fifteen years ago, I was a member of the Medical Staff of the Osawatomie Hospital and at that time there was no statute against, or regulating sterilization. We performed the operation on many of our patients. In each case we first obtained the consent of the nearest kin, and then without any publicity operated. The results were satisfactory in every particular. Then the legislature of our state enacted a law, providing that before sterilization could legally be performed, the patient must have his day in court. The procedure was about as follows: The superintendent must take the patient to the county from which he was sent, and have hearing of the case. The superintendent would appear before a jury (often summoned from the livery stables, and court house loafers). This 'jury of incompetents would hear the evidence that the superintendent gave, then pass upon it. You can readily see how enthusiastic the superintendents would be in complying with the law. I think this act stopped the work of sterilization in Kansas. The 1917 Legislature repealed this law and enacted another providing that in case a superintendent of a hospital desired to sterilize a patient he must first make an application to the Board of Administration, who would hold a meeting at the institution, and then grant or refuse the request. This procedure gives much publicity about the institution and is, therefore, objectionable. What we need is an act making it obligatory on the superintendents of our institutions for the insane to sterilize all female patients before sending them out on parole, provided they have not passed the childbearing period, and all male patients of any age. I would object to castration in either sex, on account of the nutritional function of the ovary and testicle. "The present statutes on this subject are too complicated. I would have this whole matter decided by the patient's friends and the hospital staff, and then the work would be done in a quiet manner without publicity. I would have the sterilization produced by vasectomy, or section of tube in female. Like begets like, the insane and epileptic will continue to beget degenerate children. The stream of degeneracy is growing wider and deeper. Sterilization will stop the stream at its fountain head. "All patients should be sterilized before
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    Statistical Summary of Eugenical Sterilization 73 sending them to their homes. This work "However, I have been superintendent of should be obligatory on the superintendent. the institution here at Beloit for only about Friends of patients would gladly give con- fifteen months, and before coming from the sent. It is absolutely necessary to stop East I visited eight or ten different instituprocreation of the unfit." tions, mostly juvenile reformatories. I 8. Industrial School for Girls, Beloit. found that most superintendents believe in (a) Lillian M. Mitchner, Superintendent, the measure, but very few use it on account in response to the inquiry, What, in your of public sentiment and 'kinks' in state laws, opinion, is the eugenical value of the sterili- So far as I know, there has never been an zation statute? wrote: "It seems to me that operation of this kind performed on an if it were enforced in our institutions for inmate of the Beloit School, feeble-minded and subnormal men and "I am firmly convinced that if I stay in women, boys and girls, it would be of in- this type of work I shall use every known calculable value along eugenical lines." means of curing physical delinquency and (b) Etta Joe McCoy, Superintendent, disease." January, 1921. wrote: "This state has a law for steriliza- 9. Industrial School for Boys, Topeka. tion, but nobody seems to have had the H. W. Charles, Superintendent, wrote: nerve to do very much with it. Personally, "This law has been regarded as a dead I have been greatly interested in that phase letter in this state. The provisions contained of reform work and that means of checking in it are such that it has been deemed utterly the oncoming tide of paupers and delin- impracticable. It was intended that this law quents ever since they first tried to pass the should apply to this institution as well as law in Oregon a number of years ago, as I others, but for the reasons above given, no happened to be in the state at that time and operations have been undertaken in this watched with much interest the discussions institution, and, so far as I know, none in through the state legislature. the state." January, 1918. 6. MICHIGAN. The 'statute dates from 1913. Present expense") were subject to the act; one status (January 1, 1922) : Inoperative, de- eugenical sterilizing operation was pertfared unconstitutional by state courts. 1918. formed under it. The eight state instituEight (8) state institutions (and others tions are as follows: "maintained wholly or in part by public  MALES   FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. State Hospital, Kalamazoo... 0 0 0 0 0 2. State Hospital, Pontiac  0 0 0 0 0 3. State Hospital, Traverse City. 0 0 0 0 0 4. State Hospital, Newberry  0 0 0 0 0 5. State Hospital, Ionia  0 0 0 0 0 6. Home and Training School, Lapeer  0* 0 0 0 0 7. Psychopathic State Hospital, Ann Arbor  0 0 1 0 1 8. Farm Colony for Epileptics, Wahjamega  0 0 0 0 0 Total to January 1, 1921 ... 0 Notes on the Enforcement of the Eugenical Sterilization Law in Michigan.1 Executive authorities in Michigan considered the sterilization law as of doubtful constitutionality from the first and the first attempt to use it resulted in a test case, in the course of which litigation the courts held the law unconstitutional. In response to inquiries the following information and opinions were given: 1. State Hospital, Kalamazoo. Dr. Herman   Ostrander, Superintendent, wrote: 1 Institutions 2 and 4 did not supply historical comment 0 10 1 "If the statute could be fully carried out, I believe it would be of considerable value. Unfortunately there would be considerable opposition for the sterilization of ManicDepressive cases, who are the most dangerous."    January, 1918. 3. State Hospital, Traverse City. James D. Munson, Medical Superintendent, wrote: "I am not aware that any of the State Hospitals in Michigan have felt justified in performing any of the operations that have
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    74 Statistical Summary of Eugfnical, Sterilization been suggested to produce sterility. There deters one from performing any operation was a law passed in 1913, I believe, but the of this sort. It undoubtedly could be done same was so worded that it was practically as a medical measure without the law. The impossible to carry it out. I do not regard present statute is, in my opinion, too cumsterilization as of any value except with bersome and complicated. So many formalreference to patients who are likely to leave ities must be complied with that one is often the hospital. disinclined to take up the matter of operation. "Although this hospital has never done Its value as a eugenical measure is unquessterilization on any of its patients, those of tioned, but the desired end could be procreative age about to be discharged accomplished by a much simpler statute." might rightfully be considered with great January, 1918. care and some should doubtless be sterilized (b) "The sterilization statute of this if the laws could be enacted in states so as state has been declared unconstitutional and to protect the hospital. The Michigan law since this, has been in abeyance. At the offers no such protection." January, 1921. present time it seems impossible to frame 5. State Hospital, Ionia. any statute that would permit of general Dr. Robert H. Haskell, Superintendent, sterilization for eugenical purposes. It is writes that there have been no operations our intention to present a new m'ental defiunder this law in his institution, and that his ciency bill to the present legislature. In this opinion as to the medical or eugenical value is a provision for sterilization in the followof this statute would be purely theoretical. 'mS way: Any feeble-minded person who January, 1918. will submit to sterilization will not be de6. "Michigan Home and Training School. barred from contracting marriage. I do not Lapeer. Dr. H. A. Haynes, Medical see how we can go much further than this Superintendent, wrote: in Michigan at the present time."- January, "I petitioned to have a number of our 1921. patients operated upon, as provided by the 8. Farm Colony for Epileptics, Wahjasterilization law, but their parents or guard- mega. Dr. Robert L. Dixon, Superinians objected, and the matter was taken tendent, wrote: before various courts, and at present is "The sterilization has no medical value before the Supreme Court for an opinion on not available under former acts. It is of its constitutionality." January, 1918. eugenical value in preventing reproduction, 7. (a) Psychopathic State Hospital, Ann but a poor substitute for isolation or coloniArbor. Dr. Albert M. Barrett, Superin- zation. tendent, wrote: "We have six females and one male who "The constitutionality of this law has are sterile as a result of operations before been questioned, and the matter is now coming to this institution; but we have had before the Supreme Court of this state for no operations in this institution." January, decision. The penalty attached to this law 1918. 7. NEBRASKA. The statute dates from 1915. Present tions are subject to the act; they have perstatus (January 1, 1922) : Active under formed eugenical sterilizing operations as volunteer system. Nine (9) state institu- follows:  MALES   FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. Institute for Feeble-Minded Youth, Beatrice  2 0 5 0 7 2. Hospital for Insane, Norfolk. 30 0 8 0 38 3. Hospital for Insane, Ingleside 27 0 5 0 32 4. Hospital for Insane, Lincoln. 28 0 44 6 78 5. Penitentiary, Lincoln  0 0 0 0 0 6. Industrial School for Boys, Kearney  0 0 0 0 0 7. Industrial Home, Milford  0 0 0 0 0 8. Girls' Industrial School, Geneva 0 0 0 0 0 9. Industrial Farm for Women, . . York  0 0 0 0 0 Total to January 1, 1921. 87 0 62 155

  

  
    Page 103
    

  
  
    Statistical Summary of Eugenical Sterilization 75 Notes on the Enforcement of the Eugenical Sterilization Law in Nebraska.1 In the character of the law and the competency   of its application, Nebraska shares with California, Washington and Oregon the claim to the most business-like and scientific administration of eugenical sterilization. 1. Biennial Report of the Board of Examiners of Defectives. (a) First Biennial Report, 1916. To His Excellency, Honorable John H. Morehead, Governor, and to the Honorable  Members of the Board of Commissioners    of State Institutions, Howard Kennedy, Henry Gerdes and Silas A. Holcomb: "Gentlemen: "We, the members of the Board of Examiners of Defectives, desire to submit our report covering the period of time from the creation of the Board to the 30th day of November, 1916. "It has been the policy of the Board of Examiners of Defectives to adopt a conservative policy in dealing with all applicants for sterilization. We have ever kept in mind the contention of the critics to sterilization, that the so-called geniuses are sometimes victims of acute neurosis. "In each of our institutions we observe the criminal, the delinquent and otherwise defective individual, a ward of the state through no fault of his, but by reason of an endowment the product of faulty mating and ancestral defection. This fact has convinced the Board that a certain duty confronts us in each applicant for sterilization; first, to determine in the ancestral strain the tendency to insanity or feeble-mindedness; second, to carefully weigh the probable result of procreation and its effect upon the coming generation and to act with the thought of protecting the individual and safeguarding the interests of the state. "We recognize the feeble-minded class as the most prolific class and potentially the most dangerous from the standpoint of race standards. We have, therefore, unhesitatingly authorized the sterilization of the male feeble-minded wherever application was made. With the female feeble-minded we have recognized complications which made the task of disposing of these applicants less simple. In the first place the surgical procedure is much more complicated and after sterilization the social problem is a compli]Institutions 5, 6, 7 and 8 did not supply historical comment. cated one as such individuals may become prostitutes and carriers of venereal diseases. We have, therefore, advocated custodial care rather than sterilization in the case of the feeble-minded female. In the applicants in which the condition was one of frank insanity we have been guided largely by the wishes of the patient and relatives in authorizing sterilization. We have refused sterilization or parole in other instances and have permitted some cases to be paroled without sterilization, being guided by the family history as well as the specific form of mental alienation from which the applicant was suffering. "We are pleased to report that universal good results have been obtained in all cases sterilized. In each institution extreme care has been exercised and in no instances have difficulties or complications arisen. We include herewith a table which will reveal in a general way the efforts of the Board. "Respectfully submitted, "B. F. WILLIAMS, Chairman. "W. S. FAST, Secretary. "GEORGE E. CHARLTON, "D. G. GRIFFITHS. "H. WINNETT ORR." Table Containing Patients Coming Under the Observation of the Board of Examiners of Defectives for the Period Ending November 30, 1916: Men. Women. Total. Whole number of patients passed upon  40 49 89 Number ordered sterilized.. 15 20 35 Sterilized according to law.. 9 6 15 I Number authorized paroled without sterilization  20 26 46 Number examined, action deferred 5 3 8 No patient examined from the penitentiary, either of the industrial schools or industrial home. November, 1916. (b) Second Biennial Report, 1918: "To his Excellency, Honorable Keith Neville, Governor, and to the Honorable Members of the Board of Commissioners of State Institutions, Henry Gerdes, Silas A. Holcomb, and Eugene O. Mayfield. "Gentlemen: "We submit herewith the Second Biennial Report of the Board of Examiners of Defectives, covering the period beginning December 1, 1916, and ending November 30, 1918. This Board was created and appointed by the Board of Commissioners of State Institutions complying with Chapter 237,
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    76 Statistical Summary of Eugenical Sterilization Laws of Nebraska, 1915, entitled 'An Act to authorize the sterilization of feeble-minded and insane inmates of state institutions, in certain cases, and to provide for the appointment of a commission, and to define their powers and duties in connection therewith.' "There have been ten meetings of the Board of Examiners of Defectives held during the past two years. Meetings are called by the chairman on request of the superintendents of the different state hospitals. Appended to this report will be found five tables: Table I, referring to the Ingleside Hospital for the Insane; Table II, the Nebraska Hospital for the Insane; Table III, Hospital for the Insane of Nebraska; Table IV, Nebraska Institution for Feeble-Minded Youth; Table V, combined report of the action of the Board as it pertains to all of the institutions. There was a total of 235 patients examined in four state institutions. The institutions were given authority to sterilize 77 patients before parole or discharge be granted, 43 patients have been sterilized, the remaining 34 patients still remain residents of the institutions, they being as yet unable mentally to take their former place in society. "Section 1 of the law/ governing this Board reads as follows: 'Sterilization of feeble-minded or insane inmates of state institutions. — Hereafter no feeble-minded or insane inmate, physically capable of bearing or begetting offspring, shall be paroled or discharged from the institution for the feeble-minded, or the hospital for the insane, nor paroled from the penitentiary reformat tory, industrial home, industrial schools or other such state institutions, except as hereinafter  provided, or by order of a court of competent jurisdiction.' "It will be noted that the Board has not been called upon to examine any patients from the State Penitentiary, the Nebraska Industrial Home, State Industrial School, nor the Girls' Industrial School. All patients examined were from the three hospitals for the insane and the institution for feebleminded. "The Board has adopted and followed a conservative policy in dealing with applicants for sterilization. No controversies have been invited nor entered into, prejudices in most cases have been overcome and religious scruples have always been respected. No patients have been sterilized without full consent of the relatives and the consent of the patient himself. Authority to sterilize has not been given in any case until after careful consideration of the personal and family history of the patient and the Board convinced that the patient was capable of bearing or begetting offspring and that the offspring 'would inherit a tendency to feeble-mindedness, insanity, or degeneracy, and that such children would probably become a social menace and that procreation by such inmate would be harmful to society.' In every case operated upon, recovery was prompt and complete. "Respectfully submitted, "W. S. FAST, Chairman. "D. G. GRIFFITHS, Secretary. "G. E. CHARLTON. "J. D. CASE. "B. A. FINKLE." (c) Statistical Report of Board of Examiners of Defectives: INGLESIDE HOSPITAL FOR THE INSANE, INGLESIDE, NEBRASKA Table of Patients Coming Under the Observation of the Board of Examiners of Defectives for the Biennium Ending November 30, 1918. TABLE I. M F T Number examined  50 44 94 Authority given for sterilization before parole or discharge  12 4 16 Authority given to parole or discharge without  sterilization  24 30 54 Action deferred  14 10 24 Total  50 44 94 ^ ^: '% % %. Sterilized according to law  12 1 13
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    Statistical Summary of Eugfnicai, Sterilization 77 NEBRASKA HOSPITAL FOR THE INSANE, LINCOLN, NEBRASKA Table of Patients Coming Under the Observation of the Board of Examiners of Defectives for the Biennium Ending November 30, 1918. TABLE II. M F T Number examined  36 46 82 Authority given for sterilization before parole or discharge  15 16 31 Authority given to parole or discharge without  sterilization  13 22 35 Action deferred  8 8 16 Total  . 36 46 82 Sterilized acording to law  4 10 14 HOSPITAL FOR THE INSANE OF NEBRASKA, NORFOLK, NEBRASKA Table of Patients Coming Under the Observation of the Board of Examiners of Defectives for the Biennium Ending November 30, 1918. TABLE III. M F T Number examined  35 21 56 Authority given for sterilization before parole or discharge  23 4 27 Authority given to parole or discharge without   sterilization  5 16 21 Action deferred  7 1 8 Total  35 21 56 -jf * * * * Sterilized according to law  10 3 13 NEBRASKA INSTITUTION FOR FEEBLE-MINDED YOUTH, BEATRICE, NEBRASKA Table of Patients Coming Under the Observation of the Board of Examiners of Defectives for the Biennium Ending November 30, 1918. TABLE IV. M F T Number examined  2 1 3 Authority given for sterilization before parole or discharge  2 1 3 Authority given to parole or discharge without  sterilization  , . . . . Action deferred  Total  2 1 3 Sterilized according to law  2 1 3
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    78 Statistical Summary of Eugknicai, Sterilization Combined Tables of Patients from the Ingleside Hospital for the Insane, Nebraska Hospital for the Insane, Hospital for the Insane of Nebraska, and the Nebraska Institution for Feeble-Minded Youth, Coming under the Observation of the Board of Examiners of Defectives for the Biennium Ending November 30, 1918. TABLE V. M F T Number examined  123 112 235 Authority given for sterilization before parole or discharge  52 25 77 Authority given to parole or discharge without  sterilization  42 68 110 Action deferred  29 19 48 Total  123 112 235 Sterilized according to law  28 15 43 Institutional Reports. 3. State Hospital, Ingleside. W. S. Fast, In response to inquiries the following Superintendent. information and opinions were given: "All patients of child-bearing age, other1. Nebraska Institution for Feeble-Minded wise eligible for parole or discharge, are Youth Beatrice. passed upon by the Sterilization Board. (a) Dr. D. G. Griffiths, Superintendent: There have been no changes in this law "The Nebraska sterilization law applies which has been in effect for a period of five only to inmates of state institutions, and years, nor have I any changes to suggest, only then when they are about to be dis- The law should always be administered by charged during the child-bearing period. As conservative physicians. Personal and famfar as it goes the law has been very satis- "Y histories, individual characteristics, etc., factory in our state. The operations under etc., should be taken into consideration in it are limited in number, and have been determining whether or not patients should entered into at all times with a great deal of be sterilized." February, 1921. precaution. I think the act was not passed 4 Nebraska Hospital for the Insane, on a medical basis, but for its eugenical Lincoln, (a) Dr. Lawrence B. Pilsbury, value." April, 1918. Superintendent. (b) J. A. Buford, M. D., Assistant Super- „You wfll notke by the endosed report intendent: "The State of Nebraska has a that we haye steriUzed in this institution Board for examination of mental defectives. three men and gix wQmen un(kr the gtatute Before being discharged from this mstitu- of m5. Qne of thg men bging a high gra(k tion, patients must appear before this Board, imbecile and the other patients all being and upon their recommendation, they are jnsane ordered sterilized and discharged. This „„ , , „„:i0„+:„ k,,+ t One of them was an epileptic, but 1 work is done at the State Orthopedic Hos- suppoge ^ when & patient .g both epileptk pital, Lincoln, Nebraska. and insane yQu wQuld haye guch patient "Our suggestions have been embodied in classified as insane. The analytic table does certain bills introduced in the Legislature not seem tf) provide for this contingency, nor by request of the Nebraska Children's Code does £ provide for hysterectomy, panCommission. hysterectomy nor the removal of tube on "I am heartily in favor of it and urge the one side and ovary on the other, although adoption of some such measure under proper all of these proCedures are sterilizing opersupervision and regulation." January, 1921. ations. 2. Hospital for Insane, Norfolk. G. E. "Of the men sterilized, one, H. C, was a Charlton, Superintendent. high grade imbecile with a record of repeated "I would do away with that part of the thefts. He left the hospital in good physical sterilization statute requiring the consent of condition and I have heard nothing of him the nearest relative." January, 1921. since. Another, U. T., was a case of manic �
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    Statistical Summary of Eugenical Sterilization 79 depressive insanity and had apparently entirely recovered from his attack when he left the hospital recently. He has a history of repeated attacks of insanity, and the sterilizing operation seemed to have no influence one way or the other on his recovery. The other male patient, W. S., had also a history of repeated manic-depressive attacks and ran away from the hospital recently without full recovery. The operation had no effect on his mental condition. "Of the women, one, E. B., was a case of dementia praecox on a defective basis. Both tubes were removed and the patient is still in the hospital and shows slight mental improvement. Another, K. A., also a dementiapraecox patient, had the right tube and left ovary removed. She left the hospital soon afterward and her present condition is unknown. "Another woman, G. D., sister of the preceding, a manic-depressive case, had both tubes removed and left the hospital somewhat improved mentally. Another, A. B., diagnosed as dementia praecox, had both tubes removed and is now in the hospital in about the same condition. "P. E., a case of manic-depressive insanity, had both tubes resected, but she had practically recovered from her attack before the operation was performed. She left the hospital later and is still away on parole. "A sixth woman, G. K., is an insane epileptic and in her case a hysterectomy was performed. She is still in the hospital in an unimproved condition." In response to inquiry, Dr. Pilsbury stated that, in his opinion, the medical value of the statute was probably very little, but that, theoretically, the eugenical value should be considerable, so far as reducing the incidence of insanity and feeble-mindedness is concerned; but that custodial segregation would, in time, of course, bring about the same result. March, 1918. (b) J. D. Case, Superintendent: "Heredity, age, civil condition, physical condition all are taken into consideration in cases passed upon by the Board of Examiners of Defectives, consisting of five specialists in nervous and mental diseases. "Eugenical sterilization is very important if carefully applied in cases which are carefully selected by a competent board." January, 1921. 9. Industrial Farm for Women, York. Dr. Alma J. Chapman, Superintendent. "When Hazel Scott was ready to be paroled she came before the Sterilization Board and they recommended sterilization. This was done at the Orthopedic Hospital, Lincoln, Nebraska. She had had a child at the Nebraska Industrial Home at Milford, Nebraska, and has spent most of her life in institutions. So we had her examined before the Sterilization Board. Her sister signed a paper giving her consent. "I am in favor of sterilization, especially for patients paroled from insane asylums." January, 1921. 8. NEVADA. The statute dates from 1911. Present of the criminal courts, subject to the act, but status (January 1, 1922): Inoperative; de- performed no eugenical sterilizing operations clared unconstitutional by Federal Court, under it. 1918. One (1) state institution was, by order MALES FEMALES Vasectomy 1. State Penitentiary, Carson City 0 Total to January 1, 1921... 0 Notes on the Enforcement of the Eugenical Sterilization Law in Nevada. In this state eugenical sterilization existed solely as a punishment and its first attempted use resulted in the federal courts declaring it "cruel and unusual." In response to inquiries the following information and opinions were given: Castration 0 Salpingectomy Ovariotomy 0 0 Total 0 n o 0 (1 1. Nevada State Penitentiary, Carson City. (a) R. B. Henrichs, Warden. "There is a Sterilization Law in this state, but as the only sentence imposed was never carried out, but was taken to the Supreme Court and is still pending, I am not in a position to make a report." January, 1918. (b) "I do not believe in sterilization." January, 1921.
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    80 Statistical Summary of Eugenical Sterilization 9. NEW JERSEY. The statute dates from 1911. Present institutions of the same types, were suhject status (January 1, 1922): Declared uncon- to the act; however, no eugenical sterilizing stitutional by state courts, 1913. Ten (10) operations were performed under it. The state institutions, also the several county ten state institutions are as follows:  MALES   — FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. State Prison, Trenton  0 0 0 0 0 2. Reformatory, Rahway  0 0 0 0 0 3. Home for Girls, Trenton  0 0 0 0 0 4. Home for Boys, Jamesburg... 0 0 0 0 0 5. State Hospital, Trenton  0 0 0 0 0 6. State Hospital, Morris Plains. 0 0 0 0 0 7. State Village for Epileptics, Skillman  0 0 0 0 0 8. Colony for Feeble - Minded Males, New Lisbon  0 0 0 0 0 9. Reformatory for Women, Clinton  0 0 0 0 0 10. Institution for F'eeble-Minded Women, Vineland  0 0 0 0 0 Total to January 1, 1921... 0 Notes on the Enforcement of the Eugenical Sterilization Law in New Jersey.1 The first attempted use of the statute (by the State Village for Epileptics at Skillman) in this state resulted in a test case before the courts which declared it to be class legislation so far as epileptics are concerned. This adverse decision, while not specifically applying to subject institutions for other types of the socially inadequate, resulted in their declining to make use of the statute for fear of similar prevention by the courts so that this law has always been a dead letter. In response to inquiries the following information and opinions were given: 3. State Home for Girls, Trenton. Elizabeth V. H. Mansell, Superintendent. "One of the first acts of Governor Wilson was to sign the sterilization bill, but it was immediately afterward pronounced unconstitutional."    January, 1918. 4. Home for Boys, Jamesburg. Rudolph W. Remser, Resident Physician. "I believe with Dr. August Hoch that this, in general, is a matter of education of the public conscience in regard to the great responsibility of marriage and parenthood rather than legislation, especially in juveniles in whom the percentage of definite psychoses is so small." January, 1921. 5. State Hospital, Trenton. Dr. Henry A. Cotton, Superintendent, reports that no operations were performed under this law, which was declared unconstitutional; but that, in his opinion, 2 Institutions 1, 2, 7 and 9 did not supply historical comment. 0 0 0 0 both the medical and eugenical values of such a statute would be good. February, 1918. 6. State Hospital, Morris Plains, (a) Dr. Britton D. Evans, Medical Director. "I have to advise you that the Sterilization Statute was declared unconstitutional in this State, and as no patients have ever been reported upon, I can give you no data on the subject." February, 1918. (b) Marcus A. Curry, Superintendent. "I am of the opinion that eugenical sterilization properly safeguarded and supervised would be a valuable agent in decreasing the supply of the socially unfit. "If the present statute had not been declared unconstitutional it might have been practical and effective, but without actual testing it is impossible to state." January, 1921. 8. Colony for Feeble-Minded Males, New Lisbon. J. Frank Macomber, Superintendent, gave it as his opinion that the principal value of the sterilization law was experimental; that it was the proper thing for feeble-minded males, but its value was very questionable when applied to females. January, 1918. 10. Institution for Feeble-Minded Women, Vineland. Geo. B. Thorn, Superintendent. "We have not taken advantage of the Sterilization Law which is in effect in this state.
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    Statistical Summary of Eugenicai, Sterilization 81 "We feel it would be a wonderful help in was declared unconstitutional. The law the administration of this institution were affecting this institution is not the same, but we able to avail ourselves of this statute, as we have not made a test case as yet. We there has been some difference of opinion as are having considerable discussion in New to the legality of same. Jersey as to how to have this law amended "A test case had been tried in one of the so that it will be constitutional." January, courts where a patient was operated on, at 1921. Skillman, N. J., and from their standpoint, 10. NEW YORK. The statute dates from 1912. Present (30) state institutions were subject to the status (January 1, 1922): Repealed 1920, act before its repeal; they performed eugenafter having been declared unconstitutional ical sterilizing operations as follows: by the lower state courts in 1918. Thirty  MALES   FEMALES  Vasectomy Castration Salpingectomy Ovariotomy Total 1. State Prison, Auburn  10 0 0 1 2. Clinton State Prison, Dannemora  0 0 0 0 0 3. Sing Sing Prison, Ossining. . . 0 0 0 0 0 4. Great Meadow Prison, Cornstock  0 0 0 0 0 5. Farm for Boys, Valatie  00 0 0 0 6. Reformatory, Elmira  0 0 0 0 0 7. Eastern New York Reformatory, Napanoch  0 0 0 0 0 8. Agricultural and Industrial School, Industry  0 0 0 0 0 9. Training School for Girls, Hudson  0 0 0 0 0 10. Western House of Refuge for Women, Albion  0 0 0 0 0 11. Reformatory for Women, Bedford Hills  0 0 0 0 0 12. Institution for Feeble-Minded Children, Syracuse  0 0 0 0 0 13. Newark State School, Newark 0 0 0 0 0 14. Custodial Asylum, Rome  0 0 0 0 0 15. Craig Colony for Epileptics, Sonyea  0 0 0 0 0 16. Letchworth Village, Thiells.. 0 0 0 0 0 17. Matteawan State Hospital, Beacon  0 0 0 0 0 18. State Hospital, Utica  0 0 0 0 0 19. State Hospital, Willard  0 0 0 0 0 20. Hudson River State Hospital, Poughkeepsie  0 0 0 0 0 21. State Hospital, Middletown. . . 0 0 0 0 0 22. State Hospital, Buffalo  0 0 12 0 12 23. State Hospital, Binghamton.. 0 0 0 0 0 24. St. Lawrence State Hospital, Ogdensburg  0 0 0 0 0 25. State Hospital, Rochester  0 0 0 0 0 26. Gowanda State Hospital, Collins 0 0 24 5 29 27. State Hospital, Kings Park... 0 0 0 0 0 28. State Hospital, Central Islip.. 0 0 0 0 0 29. Long Island State Hospital, Brooklyn  0 0 0 0 0 30. Manhattan State Hospital, Ward's Island, N. Y  0 0 0 0 _0 Total to January 1, 1921... 1 0 ~" 36 5 42
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    82 Statistical Summary of Eugenical Sterilization Notes on the Enforcement of the Eugenical Sterilization Law in New York.1 The State of New York in its Eugenical Sterilization Statute provided for a "Board of Examiners of Feeble-Minded Criminals and other Defectives," and appropriated $29,825.00 for the execution of the statute. The money appears to have been spent largely for fees and traveling expenses,2 and no printed report was ever issued, nor, from the detailed reports of institutions, did the Board of Examiners ever attempt any serious study or accomplish anything other than to bring a test case before the State courts. It appears also that the law was originally passed, not at the instance of persons interested in eugenics, but for the primary purpose of creating a commission for "deserving friends." The statute was copied almost bodily from the New Jersey law, and no effort was made to improve or adapt it. In short, the history of this law in New York State is a record of politics, incompetency and discredit. It has set back eugenical progress among the state's institutions more than ten years. The two institutions in this state which practice eugenical sterilization, namely, the State Hospitals at Buffalo and at Collins, operate under their own responsibility. They did not attempt to use the sterilization statute when it was in force. (a) Excerpts from correspondence of Hon. Francis M. Hugo, Secretary of State for New York, and from that of Dr. Lemon Thomson, Member of the Board of Examiners of Feeble-Minded 'Criminals and other Defectives, together with a Statement of Appropriations and Expenditures of said Board furnished by Comptroller Eugene M. Travis : Hon. Francis M. Hugo, Secretary of State. "We give below the names, addresses, dates of appointment, expirations of terms, etc., of persons who were appointed on the Board of Examiners of Feeble-Minded Criminals and other Defectives, which is the Commission you referred to and which was established by 'Chapter 445 of the Laws of 1912.' 1 Institutions 3, 4, 5, 8. 17, 18, 19, 24, 25 and 29 did not supply historical comment. 2 See p. 83 "Comptroller's Report," and p. 139 "Costs and Appropriations." "Charles H. Andrews, M. D., of Buffalo, N. Y., appointed August 26, 1912; no expiration of term given. "Lemon Thomson, M. D., of Glens Falls, N. Y., appointed August 26, 1912; no expiration of term given. "Charles C. Duryee, M. D., of Schenectady, N. Y., appointed August 26, 1912; no expiration of term given. "John V. Hennessy, of Albany, N. Y., appointed March 9, 1914, for a term to expire August 26, 1917; Vice Duryee, resigned. "William J. Wansboro, M. D., of Albany, N. Y., appointed July 22, 1914; no expiration of term given; to succeed John V. Hennessy, M. D., deceased. "According to our records the present Members of the Board are as follows: "Charles H. Andrews, M. D., of Buffalo, N. Y. "Lemon Thomson, M. D., of Glens Falls, N. Y. "William J. Wansboro, M. D., of Albany, N. Y." February, 1918. Dr. Lemon Thomson, Glens Falls, N. Y. "I regret to state that our work on the board of examinations of feeble-minded, etc., resulted in a total fizzle. We spent more time with the Legislature to get an appropriation to carry on the work than we were spending on the work itself. Finally we got a case before the court for a legal decision, and it is now more than two years since the closing of the case. Attorneys failed to put in their briefs, consequently we had no hope of getting a decision. A little more than a year ago, having become disgusted with the whole affair, I wrote to the Secretary of the Governor as to whether Governor Whitman favored further investigation in that direction. Not hearing from the Governor's Secretary, I threw up the whole matter in disgust, as I did not feel like spending my money on work in which we could not get a decision. It is a disgrace to the State that they have taken no amount of interest in the same. "As to reports I do not know where to put my hand on them, but if they would be of any service to you, I will gladly look up same and forward them to you, but we did not get so far as to have any printed reports."    February, 1918.
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    84 Statistical Summary of Eugenical Sterilization (b) National Christian League for Promotion of Purity (New York). Elizabeth B. Grannis, President, March 9, 1981, writes: "Some people should be segregated, but not more than one-quarter or one-third of those who now occupy public institutions, and are supported by public funds. If the economic phase of this question could be properly understood a multitude of sensible people would come to the front in behalf of sterilization. "We have had a number of cases that ought to be known to every intelligent individual. One young man whom I took out of the idiot asylum on Randall's Island, pronounced incurable (there was nothing the matter with him but silly, contemptible parentage who didn't know enough to manage him) — he was given to self-indulgence, and pronounced by the boy doctors, incurable. In a few weeks after I took him out he was sterilized, and in a very few weeks became so self-responsible and self-respecting, no longer a cowered, machine-made nervous wreck that he had been, * * * we obtained a position for him with the Remington Typewriter Co., at $3.50 per week. His salary was raised every few weeks until within a very few months he was getting seven dollars a week. He is now a fullfledged United States soldier, with never a symptom of any feeble-mindedness having occurred to any federal authority who ex> amined him. Another young man who had been in the Binghamton Asylum five years is now in camp with excellent record, having been pronounced incurable by the young doctors, and in my repeated correspondence it was stated by the superintendent that it was not probable that he could ever become self-supporting. The first position he obtained was as elevator man with $40.00 a month income for his service. Today both of these young men are attending night school, but both in camp, displaying wholesome ambition, with promises to fit themselves for business and to be always a credit to those who helped in securing their discharge. The one who was, in five years attended one of our meetings in which he made an address, stating, 'Today I am a free man, walking the streets like any other citizen instead of being behind bars and locked in, with no freedom of individual action.' "I could mention a case of a young woman sent home from every boarding school for improper conduct. Sterilization settled her, and prevented serious distress and misfortune." (c) In response to inquiries the following information and opinions were given: 1. Auburn State Prison, Auburn, (a) Dr. Frank L. Heacox, Physician. "The State Commission made a special study of a few cases, but no recommendations were made as to the cases investigated. One operation of double vasectomy was performed on one patient at , his own and his family's request. The patient was a youth twenty years of age, who was suffering from tubercular testicles." Dr. Heacox stated that, in his opinion, the medical value of the statute was very little, but that eugenically it was invaluable. March, 1918. (b) "Our one case of eugenical sterilization  was a voluntary one." January, 1921. 2. Clinton State Prison, Dannemora. Dr. John R. Ross, Medical Superintendent. "There is no doubt in my mind that this operation, if carried out extensively among the insane, feeble-minded and certain of the criminal type, would be of great eugenical value. I feel, however, that it would be impossible to perform this operation to any extent until there has been an educational campaign among the public." February, 1918. 6. New York State Reformatory, Elmira. Frank E. Christian, Superintendent. (a) "Several cases were examined by the Commission, but nothing more accomplished. Medically the statute was excellent in selected cases, and eugenically it was a good measure." January, 1918. (b) "The New York Sterilization Law, now repealed, was never popular enough to be enforced. A number of our segregable defective delinquents ought to come under the jurisdiction of a practical sterilization law. We believe it to be practical in cases of extreme degeneracy." January, 1921. 7. Eastern New York Reformatory, Napanoch. (a) Dr. W. N. Thayer, Jr., Physician, reported that no operations had been performed there, that the institution had never been visited by the Committee; that he would not care to offer an opinion concerning the medical value of the statute, but that its eugenical value was good, if applied to cases of feeble-mindedness and recurrent insanity. Dr. Thayer did not consider crime hereditary. January, 1918. (b) "Eugenical sterilization is not necessary in cases requiring permanent custody
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    Statistical Summary ge Eugenical Sterilization 85 but it should be done in cases of feebleminded individuals not in custody." January, 1921. 9. Training School for Girls, Hudson. Dr. Hortense V. Bruce, Superintendent. "We have never attempted to do anything under the authority of the Sterilization Law as we understood that the matter would have to come into the courts. In fact, the Commissioners sought to have us select a patient only in order to have a test case to bring into court. Therefore, this institution has nothing but a negative report." February, 1918. 10. Western House of Refuge for Women, Albion. Dr. D. E. Ollswang, Physician. "I think that the Sterilization Law is excellent, and certainly ought to be carried out in all institutions of this nature. It would greatly decrease the number of feeble-minded and inferior children born." January, 1918. 11. Reformatory for Women, Bedford Hills. (a) Mary C. Conant, Physician. While four cases were reported, Dr. Conant, resident physician, states that "none of the four cases were primarily for sterilization. In the first case tubes were diseased, and the other three cases were Caesarian sections for contracted pelves. Under the circumstances sterilization seemed desirable." Doubtless these operations would have been performed under due course of professional practice, regardless of the so-called Sterilization Law. Superintendent Helen A. Cobb writes: "My understanding of the Sterilization Law in this state is that it has not got beyond the statute books in Albany. No operations primarily for this purpose have been performed  in this institution." January, 1918. (b) O. M. Grover, M. D., Resident Physician. "I think all mental defectives who are custodial charges should be sterilized." January, 1921. 12. (a) Institution for Feeble-Minded Children, Syracuse. Dr. O. H. Cobb, Superintendent. "The medical and eugenical values of the sterilization statute are nil." January, 1918. (b) "We have done none of this at this institution and from our viewpoint this procedure is nott practicable in New ;York State at this time." January, 1921. 13. Newark State School, Newark. Dr. Ethan A. Nevin, Superintendent. "The State Commission made some preliminary investigations but no cases from this institution were recommended for operation. I understand, through the failure of the legislature to provide funds for this commission, that it has practically become extinct. I have not had sufficient evidence presented to me to convince me that this is a wise method of dealing with this proposition." February, 1918. 14. Custodial Asylum, Rome. Dr. Charles Bernstein, Superintendent, from whose institution the test case for the New York statute arose, reported that there had been no operations under the law in his institution; that he could not in the ordinary course of professional practice perform any operation under this law that would be forbidden or illegal without it; that, in his opinion, there was no medical value in the statute; and that, instead of being of eugenical value, the statute was a eugenical hindrance."    January, 1918. 15. Craig Colony for Epileptics, Sonyea. Dr. Wm. T. Shanahan, Superintendent. "The Commission visited the Colony, but nothing was done in the way of attempting to enforce the Act." Dr. Shanahan reported that, in his opinion, the statute was of doubtful medical and eugenical values. January, "1918. 16. Letchworth Village, Thiells. Dr. Charles S. Little, Superintendent. "The Sterilization Law in this state has not been put in practice, and I doubt if it ever will be, although I do not know of any good reason why it should not be done, if public sentiment would be favorable to it." February, 1918. 20. Hudson River State Hospital, Poughkeepsie. Dr. Walter G. Ryon, Superintendent. "No cases have been sterilized on account of the prejudice existing against the operation on the part of patients and their relatives. The hospital's policy is not to antagonize them. Some have been given the alternative;' in seeking discharge, but have not accepted it." Superintendent Ryon gave it as his opinion that if an operation is for purely sterilizing purposes, he could under the law perform operations which would be illegal without it. In answer to inquiry concerning the medical and eugenical values of the statute he wrote: "The eugenical value is great. The medical value consists in increasing the propriety, and therefore, the frequency of paroling and discharging convalescent insane." February, 1918.
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    86 Statistical Summary of Euglnical Sterilization 21. State Hospital, Middletown. Dr. M. C. Ashley, Superintendent, reported that while they had not performed any operations in his hospital because funds had not been provided for the purpose, still, in his opinion, both the medical and eugenical possibilities of the statute were excellent. January, 1918. 22. State Hospital, Buffalo. (a) Dr. Arthur W. Hurd, Superintendent, in answer to inquiries, reported that he was doubtful whether the law, as it stood before tested in the courts, was applicable to inmates of the hospitals for the insane. He stated also that in reference to the medical value to the institution: "That it may be of a great deal of value in selected cases, as child-bearing, for instance, brings on recurrent attacks of insanity. Eugenically the statute is of much value in preventing the propagation of defectives." "* * * Since 1912 six sterilizations have been done in this institution on women to produce sterility on account of the mental condition, which made it unwise that the patients should have any more children, and in two instances where the mental condition was in unmarried insane women and was accompanied by immoral tendencies. In each one of the cases we obtained the written consent of the relatives, which was filed in the case before such an operation was undertaken. We have always felt that indiscriminate sterilization among the insane was not indicated, but believe very strongly in it, and think it is of very great value in decreasing the number of people who would be born with a bad heredity, and also in saving the strength of women, for instance: If continued child-bearing would weaken the system, and in that way increase the tendency to mental breakdown." February, 1918. (b) F. W. Parsons, Superintendent. "There have not been any untoward mental or physical effects resulting from our cases of salpingectomy, as the menstruation has continued uninterrupted. Before operating we obtain and file the written consent of husband, parent or guardian. Several defectives of bad moral tendencies were sterilized before they were allowed to go on parole, also a number of insane women with good intelligence and who had repeated attacks of insanity during pregnancy or the puerperium. "The sterilization act is not in force in New York State. The hospital assumes the responsibility." January, 1921. 23. Binghampton State Hospital, Binghampton. Dr. Charles G. Wagner, Medical Superintendent. (a) "We have never performed any operations for sterilization and do not contemplate any such operations. You, of course, appreciate that the State Hospital Commission with headquarters at Albany, N. Y., has charge of all of the State hospitals in New York State and we have received no instructions from the Commission regarding the application of eugenical sterilization statute to which you refer." February, 1918. (b) "Approve of the theory but the practice has not been applied in this state." January, 1921. 26. Gowanda State Hospital, Collins. Dr. C. A. Potter, Superintendent. (a) In answer to inquiry concerning the medical and eugenical values of the statute, Dr. Potter replied: "If properly amended, the law would be qf very great value in preventing recurrence of attacks of insanity, one of our cases has proven this conclusively. If enforced, after amendment, its eugenical value would be greater than any law of recent years which applies to institutions." February, 1918. (b) "We note that several of our patients who have been sterilized have had no mental breakdown since the operation and have been able to fill their places in the household since they have not been exposed to pregnancy. Those cases which became insane on account of child-bearing or have a bad heredity but who could remain outside if not exposed to frequent child-bearing, are selected for sterilization and written consent is obtained from the husband or legal guardian, or nearest relative, the whole process and reasons therefor having been thoroughly explained. The public should be shown that insane, epileptics, feeble-minded and criminals have no right to procreate, from an economic standpoint as well as from the point of eugenics. The insane, feeble-minded, epileptics and criminals of child-bearing age should be sterilized." January, 1921. 27. State Hospital, Kings Park. Dr. Wm. A. Macy, Superintendent (deceased). (a) "I am not familiar enough with the statute to form a positive opinion as to its medical value, but a statute of this sort is of
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    Statistical, Summary of Eugenical Sterilization 87 value only when public opinion is educated to an appreciative point. With sufficient public support behind a law it should prove of value, especially in paroled or discharged cases of chronic insanity, mental deficiency and frequently recurring cases of mental disorder." January, 1918. (b) Wm. C. Garvin, Superintendent, "(l) Sterilization of patients in institutions seems superfluous. (2) In extramural cases or in cases about to be paroled or discharged we have not been able to convince ourselves that compulsory sterilization would be justified in the absence of indications for commitment   to an institution." January, 1921. 28. State Hospital, Central Islip. Dr. G. A. Smith, Superintendent, writes that no surgical sterilization of inmates has been performed in his institution, and that he is uncertain as to whether in the ordinary course of professional practice he could perform any operation under the sterilization law which would be forbidden or illegal without it. He responded, also, that in his opinion the law had no direct medical value, 11. NORTH The statute dates from 1913. Present status (January 1, 1922) : Active. Four (4) state institutions are subject to the act. but that it was of eugenical value in cases of idiots, imbeciles, mental defectives and epileptics confined in institutions. March, 1918. 30. Manhattan State Hospital, Ward's Island, New York City. (a) Dr. Marcus B. Heyman, Superintendent, stated that, in his opinion, there was no medical value in the sterilization statute, but that its eugenical value consisted in the possibility of preventing procreation by constitutionally defective individuals.     February, 1918. (b) "There has never at any time been any patients in this hospital sterilized with a view to eugenics. It is not the policy of this hospital to make such recommendations. This question does not seem to be a medical question but rather a moral and ethical question. "I am of the opinion that the New York State Law authorizing sterilization was repealed, although I am not positive of this. In any event the law was so cumbersome that it was impractical." January, 1921. DAKOTA. They have performed eugenical sterilizing operations as follows: PEMA1ES 1. Reform School, Mandan  2. State Penitentiary, Bismarck.. 3. Hospital for Insane, Jamestown 4. Feeble - Minded Institution, Grafton  Vasectomy 0 0 11 Castration 0 0 0 Salpingectomy Ovariotomy Tota4 0 0 18 Total to January 1, 1921... 15 Notes of the Enforcement of the Eugenical Sterilization Law in North Dakota.1 Like Connecticut, North Dakota is acting conservatively under her sterilization statute. The further use of it is a matter of education and increased interest. In response to inquiries the following information and opinions were given: 3. Hospital for Insane, Jamestown. (a) Dr. Wm. M. Hotchkiss, Superintendent. "I have had no difficulty in securing the consent of parent or relative when patient refuses to have the operation performed. The statute is of inestimable eugenical value, because of its possibilities in eliminating defective hereditary influences. Since the law has been in effect we have sterilized thirty males and two females; but we have 1 Institutions 1 and 2 did not supply historical comment. 0 8 0 23 done much less than contemplated, because the lack of finance prevented the hiring oi surgical nurses. We have eleven cases of females who are to be operated on when possible." March, 1918. (b) A. W. Ogden, M. D., Assistant Superintendent. "The present State Board of Administration of North Dakota do not favor eugenical sterilization and there are many relatives of patients who oppose it, and on account of these facts there has been nothing done along this line for some time." February, 1921. 4. The Institution for the Feeble-Minded, Grafton. (a) Dr. A. R. T. Wylie, Superintendent. "We have as yet had no operations which came strictly under this law. One member of the Medical Board is opposed to such action from moral standpoints and this has
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    88 Statistical Summary of Eugenical Sterilization somewhat hindered its application here. mental and physical improvement in certain However, we have performed a number of of our cases. In my opinion, in eugenical operations but with the consent of the value, the law is good." February, 1918. parents. (b) "The operation of sterilization is "The law is quite broad, and we think we usually preliminary to discharge. It is our can perform operations under it which would policy to secure the consent of the parent, be forbidden otherwise. We approve of such operations in properly "The law has some medical value in that selected cases." January, 1921. operations of this sort have resulted in 12. OREGON. The statute dates from 1917. Present They have performed eugenical sterilizing status (January 1, 1922): Active. Four operations as follows: (4) state institutions are subject to the act.  MALES  FEMALES  ■ Vasectomy Castration Salpingectomy Ovariotomy Total 1. State Hospital.* Salem  1 32 30 11 74 2. Eastern Oregon State Hospital,   Pendleton  0 32 0 8 40 3. Institution for Feeble-Minded, Salem  0 0 10 0 10 4. State Penitentiary, Salem.... 12 0 0 3 Total January 1, 1921  2 Notes on the Enforcement of the Eugenical Sterilization Law in Oregon. Oregon is the only state which has a State Board of Eugenics acting under that specific title. The law is functioning satisfactorily in all of the institutions to which it applies. Along with California and Nebraska, this state is developing her sterilization policy scientifically and progressively. The Oregon law provides for a State Board of Eugenics. According to section one of the statute, this Board is entirely ex-officio, and serves without compensation. "The State Board of Eugenics is composed of the State Board of Health, the Superintendents of the Oregon State Hospital, Eastern Oregon State Hospital, and the Institution for the Feeble-Minded, and the Warden of the State Penitentiary. The Secretary of the Board of Health is also Secretary of the Eugenics Board. The present members are: Dr. W. B. Morse, President, Salem. Dr. C. J. Smith, Vice-President, Portland. Dr. Andrew C. Smith, Portland. Dr. F. M. Brooks, Portland. Dr. George E. Houck, Roseburg. Dr. J. H. Rosenberg, Prineville. Dr. R. E. Lee Steiner, Salem. Dr. W. D. McNary, Pendleton. Dr. J. N. Smith, Salem. Mr. L. H. Compton, Salem. Dr. Frederick D. Strieker, Secretary, Portland. ♦February 14, 1921, twelve cases pending before the State Board of Eugenics. 66 40 19 127 "The law is working satisfactorily in this State but we feel that it is too soon to say of just how much value it is going to be." February, 1921. (a) Excerpts from letters of the State Board of Eugenics, and State Board of Health: State Board of Eugenics: "In answer to your inquiry, while this law was passed in 1917 very little has been done as yet and no report has been issued. At the last meeting of the Board in December, about twenty persons were ordered sterilized. In two instances the patients appealed from the decision of the Board. Owing to lack of information we are now at a loss how to handle these appealed cases. Our AttorneyGeneral is unable to enlighten us on the subject and if you can supply us with any information or advise us where we could secure such information, we would appreciate it very much." ROBERT E. L. HOLT, STATE HEALTH OFFICER. March, 1918. State Board of Health: "Your favor of August 22d received in which you request a recent report of our eugenical sterilization law. I regret to inform you that this work has not been published but the facts are essentially as follows: "The Eugenics Board is composed of the State Board of Health and the Superintendents of the insane asylums and the feebleminded institutions of the State. The Secretary of the Board of Health is also Secretary of the Eugenics Board.
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    Statistical Summary of Eugenicai, Sterilization 89 "The Board meets at such intervals as necessary to examine cases needing sterilization. At the present time cases which come under this class are purely institutional, and resolve themselves into those insane who are sterilized for their physical well-being, and the other class of the cyclic type who are paroled from the insane asylums and those feeble-minded cases which are paroled or sent to their homes for vacation periods or any other reason, and are sterilized prior to their discharge. Public sentiment in this way has not been aroused and the work is moving smoothly. "We have not decided yet to adopt a policy of doing widespread sterilization; by widespread I mean civic cases which come into court or are apprehended in other ways. "Upon our compilation of data, we will be pleased to send you a printed copy." DAVID N. ROBERG, M. D., STATE HEALTH OFFICER. September, 1919. (b) In response to inquiries the following information and opinions were given: 1. State Hospital, Salem. Dr. R. E. Lee Steiner, Superintendent. (a) "Cases are recommended to the State Board of Eugenics, who meet at the institution to examine the patients and go over their histories. The Board then decides what shall be done, and notifies relatives or guardians concerning their decision. Fifteen days are allowed for appeal to the Circuit Court." Dr. Steiner stated that he considered the law valuable as an educational measure, which might lead to more practical legislation, that its possible eugenical value was limited as the law now stands, but that it opens the way to amendments in the future, which would be of great eugenical value. All of the 12 males who were operated upon in his institution were castrated. In all four female cases the ovaries were removed. All of the 16 cases, both males and females, were flagrant masturbators or sex perverts. January, 1918. (b) "We have been operating for four years with a great many cases considered and a great many unsexed and sterilized with splendid results. For obvious reasons we are not advertising, but are continuing to do the best work possible. We will be able to show a remarkably fine statement in due course of time." From the Fourth Biennial Report of the Oregon State Board of Control for the biennial period ending September 30, 1920, Dr. Steiner says: "It will be noticed that thirty operations for sterilization have been done. All of these were by the direction of the State Board of Eugenics. No untoward or unfavorable results have occurred, and the operations have been beneficial in all cases. It has been rather difficult for the public as well as the patients and relatives to get the right point of view and appreciate the immediate and remote benefits to be derived from this means of preventing the increase of insanity; but I think there is reason to hope that their increasing enlightenment will cause these operations to be resorted to much more extensively in the future." January, 1921. (c) L. F. Griffiths, First Assistant Physician. "We maintain full clinical history of patients sterilized, together with notes added a few months after the operation. In carrying out the law prospects "are selected by the staff who submit the patients together with their clinical history and reasons for sterilization, to the State Board of Eugenics. If the Board favors the operation they notify relative or guardian and give time for appeal which may be taken through the regular courts. "We believe great good can finally be accomplished but that only such cases should be selected, regarding which there can be no doubt of its advisability." January, 1921. 2. Eastern Oregon State Hospital, Pendleton. (a) Dr. W. D. McNary, Superintendent. "The application of this law was placed in the hands of the State Board of Health and the heads of several state institutions. But it has been found to be rather impractical in application, as it was so framed as to make it difficult to apply to the class o* cases that it was most desirable to reach. The consent of relatives or guardian was required and appeal to the courts provided for, and after attempting to utilize it in a few cases at the Oregon State Hospital at Salem and meeting with protest and annoying complications it was decided not to do anything further toward its enforcement." April, 1918. (b) "We maintain the usual case, personal and family history. Cases are selected by the superintendent, referred to the State Board of Eugenics, examined and passed on by the Board and if favorable, the superintendent is ordered to operate. Relatives are notified previous to operation and have redress by appeal to courts.
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    90 Statistical Summary of Eugenical Sterilization "Eugenical sterilization is a proper, justifiable and beneficial procedure." January, 1921. 3. Institution for Feeble-Minded, Salem, (a) Dr. J. N. Smith, Superintendent, stated that no operations had been performed in his institution under this Act, and its medical value was unknown. He held that its eugenical value was considerable. January, 1918. (b) "We have performed ten cases of eugenical sterilization and have twelve cases now pending before the State Board of Eugenics." February, 1921. 4. Oregon State Penitentiary, Salem. (a) Charles A. Murphy, Warden. In the Oregon State Penitentiary there was, up to the time of this report, one case of eugenical sterilization. Exhibit A. (Report of Warden to Board of Eugenics.) OREGON STATE PENITENTIARY. Salem, Oregon, June 28, 1917. In re Chester Vanderpool, Prisoner No. 6770. CRIME: Larceny in dwelling. COUNTY: Multnomah. ■- SENTENCE: 1 to 7 years. RECEIVED: February 3, 1913. Age 23. "This fellow has served two terms in the Oregon Reform School; he escaped from here June 10, 1913, and was returned June 11, 1915; he escaped again January 28, 1917, and was returned June 7, 1917. "It appears that the prisoner is the victim of unfortunate ancestral conditions from which he can never escape; his mother is feeble-minded, and his career has been one of continuous difficulty; sometimes not criminal in its tendency but always disobedient and unmanageable. I believe his case 13. SOUTH The statute dates from 1917. Present status (January 1, 1922) : Inactive; One (l) state institution is subject to the act, but should be Eugenics. considered by the Board of "CHAS. A. MURPHY, Warden." Exhibit B. (Order of Sterilization.) STATE BOARD OF EUGENICS. Selling Building. Portland, Oregon, Jan. 7, 1918. To Chas. A. Murphy, Warden, State Penitentiary, Salem, Oregon. IN RE CHESTER VANDERPOOL PRISONER NO. 6770. At a regular meeting of the Oregon State Board of Eugenics, held December 20, 1917, and after full and complete examination of the above named inmate, it is the decision of the Board that he be sterilized by vasectomy. This notice constitutes an order to that effect, said order to be carried out as provided in Section 9, Chapter 279, Session Laws of 1917. (Signed): ROBERT E. L. HOLT, Secretary. In reply to the question, What are the medical and eugenical values of the statute? Mr. Murphy wrote: "This statute prevents the bringing into the world of mental defectives by feeble-minded persons and those of criminal tendencies that are very pronounced. Regarding its eugenical value, the law has been in operation so short a time that I am unable to say." March, 1918. (b) L. H. Compton, Warden. "Cases for sterilization are referred to the State Board of Eugenics by the Warden. The prisoners are then given a hearing before this Board. The two prisoners recently castrated were released shortly after the operation and we have had no chance to study the effects. "I believe this is the only way to handle feeble-minded, insane, sexual perverts, etc. It stops the breed, which is the desired result although its effect on the individual is usually very beneficial." January, 1921. DAKOTA. eugenical sterilizing operations have not yet been instituted. The institution subject to the act is: 1. State Institution for Minded, Redfield . . .  MALES  Vasectomy Castration Feeble FEMALES  Salpingectomy Ovariotomy 0 0 Total to January 1, 1921.
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    Statistical Summary of Eugenical Sterilization 91 Notes on the Enforcement of the Eugenical Sterilization Law in South Dakota. In this state the law applies to one institution only but the administrative authority of this institution has never made use of it. In response to inquiry the following information and opinion were given: In South Dakota the sterilization statute is applicable only to: 1. State Institution for Feeble-Minded, Redfield. Dr. J. K. Kutnewsky, Superintendent, reported that as yet nothing had been done about the enforcement of this law, because there was some question concerning its constitutionality. He declined to comment upon its eugenical value, and stated that its medical value was questionable. May, 1918. 14. WASHINGTON. The statutes date from 1909. Second statute, 1921. Present status (January 1, 1922) : Theoretically operative, having been sustained by the State Supreme Court in 1910, but practically a dead letter. Second statute not tested by court. Two (2) state institutions, as the executive agents of the criminal courts, are subject to the first act. They have performed eugenical sterilizing operations as follows: 1. State Penitentiary, Walla Walla 2. State Reformatory, Monroe Total to January 1, 1921... 1 Notes on the Enforcement of the Eugenical Sterilization Law in Washington. The sterilization law of 1909 in this state is like the law of Nevada, for which it served as a model, purely punitive in its motives and application, but unlike the case in Nevada, the Supreme Court of the State of Washington  upheld its constitutionality. In Washington the first sterilization law was applicable only to criminal court cases, and only by implication to the custodial institutions— the State Penitentiary and the State Reformatory which are the executive agents of the court orders. The second law, that of 1921, is of much wider scope, applying to inmates of institutions for the feeble minded and insane as well as of the State Penitentiary and State Reformatory. It is purely eugenic and therapeutic in its motives. In response to inquiry the following information and opinions were given: 1. Washington State Penitentiary, Walla Walla. Superintendent Henry Drum says: "In the case of Peter Feilen no action has been taken as yet to carry into effect that provision of the sentence calling for vasectomy; the status of the case being that it has been held in abeyance until the expiration of the time for appeal to the United States Supreme Court, which, as I understand it, will be in September of this year. There are petitions from friends of this man who do not believe he was justly convicted or that the crime,  MALES  Vasectomy Castration  FEMA] Salpingectomy LiES  Ovariotomy Total la. 1. 0 0 0 1 0 0 0 0 0 0 0 0 of which he was convicted, ever occurred. What the final result will be cannot at this time be determined. "We have one other case here — that of a young man of doubtful normal mental condition. In this case the commitment contains an order that 'an operation be performed upon the said William Henry Harrison Revenue for the prevention of procreation, and said operation not to be performed until further order from the Court.' It might appear that the intention of the Court, in making the provision that the operation should not take place until further orders of the Court, was that it should be a saving clause in the event that the young man, now under a life sentence, should be discharged from prison." August 23, 1913. 2. State Reformatory, Monroe. (a) Donald B. Olson, Superintendent. "Section 35 of 1909 Laws of Washington has not been carried out as far as it affects the inmates of this institution. We have no authority from the courts to perform such an operation, consequently none has been performed. I am in favor of the law when carefully worked out." February, 1918. (b) P. H. Raymond, Chaplain. "I am heartily in favor of the sterilization statute, if worked out with judicial care. I am also anxious to know if the law has been operated in other states and with what results, and if within your powers to supply any information concerning it, I would appreciate your sending it." February, 1918.
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    92 Statistical Summary of Eugenical Sterilization (c) Geo. P. Dubuque, Secretary. "Although we believe in sterilization it has never been done at this institution." January, 1921. IN THE COURTS. Honorable George B. Holden, Judge of the Superior Court, County of Yakima, State of Washington, makes the following statement of two cases recently before his court: (a) "The case in question is that of State of Washington vs. John Hill, upon whom I suspended judgment and suggested an operation for the prevention of procreation. This, however, was merely a suggestion, and not a part of the judgment in the case. "On January 30, 1922, John Hill pleaded guilty to the crime of grand larceny. The theft was of a number of hams, which he took by stealth because of his impoverished condition; their value, however, being more than $25.00, he was guilty of grand larceny and subject, under our indeterminate sentence law, to not less than six months, nor more than fifteen years, imprisonment in the state penitentiary, which was the judgment of the court and the judgment was suspended during good behavior. The facts of the ,case, which led to the suggestion that he submit to a voluntary operation for the prevention of procreation, and to which suggestion he assented after the details of the operation (vasectomy) and its results were explained to him, are as follows: "Hill is a Russian beet sugar laborer, with a wife and five children, all under the age of eleven years. He is robust physically, about forty years of age, and his wife some years his junior. Hill, his wife and five children are all mentally subnormal, even for their situation in life. For many months the children have been half starved and half clothed. It was apparent that he could not provide them with the common necessities of life, to say nothing of giving them any sort of advantages in the world by way of education or other preparation to battle for themselves. He was forced to steal to prevent them from starvation, or to apply for public aid. The case was brought to the attention of the authorities through the discovery of the theft of the hams, since which time he and his family are partially dependent upon public charity, and without the addition of more children to the family, will undoubtedly continue to be more or less a public charge; with more children, the extent of demand for public charity will be increased. Under these conditions, the operation was suggested to him and after explanation, as before stated, he consented." (b) "I had occasion to order such an operation upon the defendant in the case of State vs. Chris McCauley on the 12th day of December, 1921. The history of this case, so far as is known, is as follows: "McCauley was convicted in King County, Washington, February 25, 1918, under the name of Harry Taylor, of the crime of burglary in the second degree, and sentenced to the State Reformatory, at Monroe, Washington. Some time subsequent to his sentence, it was learned by the Board of Control, that he had previously been convicted of a felony in connection with dynamiting a store at Cle Elum, Washington, and had served five years in the State Penitentiary at Walla Walla, for this offense; thereupon he was ordered transferred from the State Reformatory to the State Penitentiary, at Walla Walla, from which latter institution he was later paroled, and on September 17, 1921, he was convicted in this (Yakima) county of the crime of grand larceny. Thereupon he was informed against as an habitual criminal and convicted by a jury on November 30, 1921, and sentenced by me on December 12, 1921, to the State Penitentiary, at Walla Walla, for a period of not more than twenty years, nor less than ten years, and an operation was directed to be performed upon him by the warden of the penitentiary for the prevention of procreation. "This man, about 35 years of age, is subnormal mentally and has every appearance and indication of immorality. He has a strain of negro blood in his veins and has a lustful and disgusting appearance. "The subject of sterilization is one that must receive more attention from the American public." March 10, 1922. The statute dates from 1913. status (January 1, 1922). Active. Eleven (11) state institutions, also the several county institutions of the same types, are subject to the act (see p. 31, chapter III), 15. WISCONSIN. Present although the State Board of Control feels that neither institutions 6, 7 or 8 below listed, should be thus included. The state institutions have performed eugenical sterilizing operations as follows:
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    Statistical Summary of Eugenicai, Sterilization 93  MALES  Vasectomy Castration .1. State Prison, Waupun  0 0 2. State Reformatory, Green Bay 0 0 3. State Hospital for Insane, Mendota  0 0 4. Northern Hospital for Insane, Winnebago  0 0 5. Home for Feeble - Minded, Chippewa Falls  15 0 6. Public School, Sparta  0 0 7. Industrial School for Boys, Waukesha  0 0 8. Industrial School for Girls, Milwaukee  0 0 9. Southern Wisconsin Home for Feeble-Minded and Epileptics, Union Grove  0 0 10. Industrial Home for Women, Taycheedah  0 0 11. Central State Hospital for the Insane, Waupun  0 0 Total to January 1, 1921, 15 Notes on the Enforcement of the Eugenical Sterilization Law in Wisconsin.1 Although the Wisconsin law is applicable to several types of institutions, the State Board of Control has thus far used it only in cases in the State School for the FeebleMinded at Chippewa Falls. In this they are acting conservatively and because it is generally recognized that so far as degeneracy is concerned, feeble-mindedness is more readily diagnosed than insanity and also when the problem of social menace due to worthless offspring is involved, feeblemindedness deserves to be dealt with before insanity. The extension of this law to other institutions is a matter of conservative development and doubtless will be made when the state administrative system is prepared for it. The law seems to be working intelligently and effectively. From the Report of the Wisconsin State Board of Control, 1917-1918, pp. 6 and 7. "At various times since the legislature gave such authority, operations have been performed on inmates of both sexes of the Home for Feeble-Minded. There have been but few objections by the parents or relatives, and frequently the parents have requested that the operation be performed. Fifty-eight inmates have been sterilized, divided about equally between the sexes. Many of these, especially the females, have 1 Institutions 4, 8 and 10 did not supply historical comment.  FEMALES  Salpingectomy Ovariotomy 0 0 Total 0 0 0 0 0 0 0 0 0 0 61 0 76 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 61 0 76 been paroled, and most of them are doing well. But few have been returned to the home. "It is the intention of the Board to continue these operations." Excerpts from letters of the State Board of Control. "I note that there is a question upon which you want information, about which you did not write me before; that you are receiving returns from a good many of the state institutions of Wisconsin, which are subject to the sterilization law, but that this state differs from many others having such laws, in that the law is applicable to county institutions. "Under the sterilization law of Wisconsin we have power to sterilize any chronic insane inmate of a county asylum. W.e have thirtyfive county asylums in this state with a population of about 6,200. Up to the present time none of the classes which we have power to sterilize have been sterilized except the feeble-minded. "The Board did not think it wise to proceed with too much haste in the sterilization of mental defectives and it was thought best to sterilize at different times a number of feeble-minded patients and wait until it was determined what effect the operation had upon them. We find that it has little or no effect upon their mental condition. "We are now placing out in homes some of the feeble-minded persons who have been sterilized. This is done as an experiment to
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    94 Statistical Summary of Eugenical Sterilization determine whether it is advisable and safe to place these persons in homes. Those that have been placed out have only been a short time in homes and it is yet difficult to determine whether the plan is going to be a success. If it is successful, we in time will have quite a large number of feeble-minded persons placed out in homes. "No report has yet been made upon the sterilization of defectives, except the reports by the superintendent of the Home for the Feeble-Minded and the report which is included in our last biennial report. "M. J. TAPPINS, Secretary." February, 1918. "Since the date of the last report we have caused about one hundred and fifty persons to be sterilized. All of these were inmates of the Home for the Feeble-Minded and divided about equally between the sexes. A number of those that had been sterilized have been released from the Home, especially females. There have been no bad results from the operations; so far as we can determine, the operation has little or no effect upon the mentality of the individual. "It is the intention of the Board to continue to exercise the authority given by statute to perform these operations. We have not yet extended it to the criminal classes; but that will probably be done in the future. M. J. Tappins, Secretary." February, 1919. "The correct number of operations for sterilization that have been performed is 76, of which 16 were males and 60 females. There was an error in our report of 1918 in the number. "During the war period practically no operations were performed because the surgeon who did the operating was engaged in war work. A number of the inmates who were sterilized have been placed out in homes and are getting along reasonably well, and thus far the result of the operations has been satisfactory to the Board. Of course, the operation results in little or no change in the mental condition of the person operated upon. "Thus far no action has been brought in the courts to determine the constitutionality of the sterilization law, and we hope that no such action will be brought, because in many of the states where actions have been brought the law has been declared unconstitutional. We do not want such a result here in Wisconsin because we believe that the sterilization of mental defectives will have a tendency to reduce the number in this class. M. J. Tappins, Secretary." February, 1920. "With reference to the organization of Sterilization Boards which may have been appointed or are now authorized to enforce the Sterilization Law in Wisconsin, you are advised that no permanent board has been created." "The State Board of Control from time to time appoints one surgeon and alienist who together with the Superintendent of the institution act as a board in making a physical and mental examination upon the inmates committed to our Wisconsin Home for the Feeble-minded and upon their findings and recommendations, this board authorizes that an operation for the prevention of procreation may be performed." H. W. WILLIAMS, Statistician, February, 1921. "Although the act authorizes this Board from time to time to appoint one surgeon and an alienist whose duty it shall be in conjunction with the Superintendent of Institutions having charge of the criminal insane, feeble-minded and epileptic to examine into their mental and physical condition and report as to the advisability of performing the operation for the prevention of procreation, we have not as yet carried these investigations beyond the inmates of our Wisconsin Home for the Feeble-Minded and at the present time it is the policy of this Board not to go beyond this class of people in the sterilization of mental defectives." "Since this law has been in effect there has been no legal action introduced in any of the Courts or any adverse opinions rendered by the Attorney General of this state, which would in any way have a tendency to defeat the operation of the law." H. W. WILLIAMS, Statistician. February, 1921. In response to inquiries the following information and opinions were given: 1. State Prison, Waupun. Wisconsin State Prison (only signature given) "Take our name from your inquiry list." January, 1921. 2. State Reformatory, Green Bay. Dr. C. O. Latham, Physician, reports that, medically he has had no opportunity to follow case histories, but that eugenically the statute is of undoubted value. January, 1918.

  

  
    Page 123
    

  
  
    Statistical Summary of Eugenical Sterilization 95 3. State Hospital for Insane, Mendota. F. I. Drake, M. D., Superintendent. When asked concerning his judgment in reference to the general policy of eugenical sterilization, Dr. Drake's laconic reply was: "Excellent." January,  1921. 5. Home for Feeble- Minded, Chippewa Falls, (a) Dr. A. W. Wilmarth, Superintendent. "* * * I might add that the statute legalizing sterilization in this state was passed for the following reasons: "It was found that the high-grade imbecile almost invariably cohabited with those who were also defective to some degree. Sometimes this was legalized by marriage, sometimes not. In every case, the offspring were generally defective. . It was found that these physically strong and mentally cunning defectives could not be sequestrated successfully without curtailing their freedom of action more than was desirable. Many elope, others are discharged by that "court of last resort," a jury of laymen who know nothing about them. Parole was followed, more often than not, by the birth of more children. The operation here is primarily to prevent conception. No organ is removed except if found actually diseased, so that the health of the patient demands it. A small portion is removed from the cord, or tube, sufficient to make conception impossible. In that way, we hope, and expect, to be able to parole some to their friends where they can live a broader life than here, and where in case of a single indiscretion, should they escape the vigilance of their guardians, it would not be followed by the birth of offspring whose whole life would be a tragedy."    February, 1918. (b) «* * * Some of these operations were made at the request of parents, and none of them against the relatives' wishes. Where objections were filed, no operation has been performed. "* * * The cases are so uniform that I can see no advantage in taking time for separate reports. The operation was limited to section, and ligating of both ends of the spermatic cords in the males, and the tubes in the females. "In the brief time which has elapsed, we have seen no change in the mental or physical characteristics of these cases, nor do we see any reasons for expecting any. "The sole reason for operation is to prevent conception; many of our wards, coming from reasonably good homes, with parents who can, to a considerable extent, guard their children. This operation will prevent the serious results which may occur from even a single indiscretion. * * *" February, 1918. (c) In response to inquiry concerning the medical and eugenical values of the statute, Dr. Wilmarth replied: "No operations were undertaken that were not primarily for the purpose of sterilization. After operations we do not expect these cases to be able to turn over to the public ten sub-normal children, as one women has in this state. Some families have sent four and five. We hope to diminish the number who need care, until it more nearly approaches the number we are able to care for. We expect no other results."     February, 1918. (d) A. L. Beier, M. D. Superintendent. "The procedure as outlined in the provisions of the Wisconsin Sterilization Act is followed in this institution. The production of sterility in mental defects by surgical methods is the most powerful and effective means that we have at our disposal to prevent their propagation." "During the last biennial period or from July 1, 1918 to June 30, 1920, 17 inmates were operated upon for the prevention of procreation under the Sterilization Act. In each case their recovery from the operation was satisfactory and complete and as was expected no marked change was noted in their mental condition." February, 1921. 6. Public School, Sparta. L. H. Prince, Superintendent. "I have no suggestions to make at the present time, but I am in favor of the general policy of eugenical sterilization."    January, 1921. 7. Industrial School for Boys, Waukesha. Oscar Lee, Superintendent. "Sterilization is not practiced in this institution." January, 1921. 9. Southern Wisconsin Home for FeebleMinded and Epileptics, Union Grove. H. C. Werner, Superintendent. "No cases were selected in this institution for sterilization because we have at present no hospital facilities for such work. It is advisable in selected cases only." January, 1921. 11. Central State Hospital for the Insane. Waupun. Dr. Rock Sleyster, Superintendent. "This is to advise you that our State Board of Control has not ordered any of this work applied to this institution. The only place in Wisconsin where anything has been done is the Home for the Feeble �
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    96 Statistical Summary of Eugsnicai, Sterilization Minded at Chippewa Falls." February, 1918. Milwaukee County Hospital for Mental Diseases. Wauwatosa. Dr. A. W. Young, Superintendent, reports that there have been no operations under this Act in his institution. He holds the opinion that the medical value of the statute is good, and that eugenically it would work out for the benefit of humanity. January, 1918. II. SUMMARY OF EUGENICAL STERILIZATION IN THE SEVERAL STATES. A. Statistical Summary to January 1, 1921. (a) States and Institutions. 1. Total number of states which have or have had eugenical sterilization laws 15 . • (a) Number of states with laws still in force  9 (b) Number of states in which the courts have held the sterilization  laws unconstitutional  , 5 (c) Number of states which have repealed their sterilization laws, after having been declared unconstitutional 1 2. Number of states in which sterilization bills have been vetoed or sterilization laws revoked by referendum.. 5 3. Total number of state* institutions which are or have been legally entitled to practice eugenical sterilization 124 4. Number of state institutions at present legally entitled to such practice. 70 5. Number of such state institutions which, to a greater or less extent, have practiced legalized eugenical sterilization  3J 6. Number of state institutions which were or are entitled to such practice but which have not made use of it. 93 7. Greatest number of operations performed by any one institution (Southern California State Hospital, Patton)  1,009 8. Number of states having eugenical sterilization laws unattacked by the courts but which have made no use of them (South Dakota)  1 9. Number of states in which all of the state institutions authorized to practice eugenical sterilization have made use of it. (Oregon)  .1 * In Michigan, New Jersey and Wisconsin, certain types of county and other municipal institutions are, or were, subject to the act. (b) Total number of Eugenical Sterilization Operations in all Fifteen (15) States from beginning of legalized operations, in 1907, to January 1, 1921  3,233 1. By Sex. Males (vasectomy 1,781; castration 72)  1,853 Females (salpingectomy 1,280; ovariotomy   100)  1,380 Total  3,233 2. By Radicalness of Operation. Less Radical (vasectomy 1,781; salpingectomy   1,280)  : . . . 3,061 More Radical (castration 72; ovariotomy   100)  172 Total  3,233 3. By Classes. In Institutions for the 1. Feeble-minded  403 2. Insane  2,700 3. Criminalistic  130 Total  3,233 4. By States. 1. California  2,558 2. Connecticut  27 3. Indiana  120 4. Iowa  49 5. Kansas  54 6. Michigan  1 7. Nebraska  155 8. Nevada  0 9. New Jersey  0 10. New York  42 11. North Dakota  23 12. Oregon  127 13. South Dakota  0 14. Washington  1 15. Wisconsin  76 Total  3,233 5. By Time. Prior to January 1, 1919: Males (vasectomy 1,376; castration 25)  1,401 Females (salpingectomy 836; ovariotomy 80)  916 2,317 Between January 1, 1919 and January 1, 1921: Males (vasectomy 405; castration 47)  452 Females (salpingectomy 444; ovariotomy 20).... 464 916 Total since beginning, in 1907, of legalized sterilization  3,233
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    Statistical Summary of Eugenical Sterilization 97 B. Descriptive Summary. Among the fifteen states which have enacted eugenical sterilization statutes the lawis still on the statute books, unattacked by the courts and therefore still available for use, in the following nine states: California, Connecticut, Iowa, Kansas, Nebraska, North Dakota, South Dakota, Washington, and Wisconsin. California, Connecticut, Kansas, Iowa, and Washington, have each enacted more than one eugenical sterilization  statute. In California and Nebraska the law is functioning in a very satisfactory manner. In Connecticut, North Dakota and Wisconsin, similarly, the law is being applied without . challenge in a satisfactory manner but to a very limited extent. In Washington and Nebraska special executive machinery of proven competency is entrusted with the enforcement of the sterilization law. In Kansas and Iowa it has fallen into disuse. In South Dakota the statute is practically a dead letter. In Iowa the law of 1913 was declared unconstitutional; it was repealed and re-enacted in new, and apparently constitutional form, in 1915. In New York the law was declared unconstitutional by the courts (1918) and repealed (1920), but has not yet been re-enacted by the Legislature. In New Jersey, Nevada, Michigan, Indiana, and Oregon, the laws were declared unconstitutionl by the courts but are still on the statute books, dead letters. In the State of Washington litigation resulted in upholding the constitutionality of a very drastic eugenical and punitive sterilization law. Eugenical sterilization laws have been vetoed by the Governors of Pennsylvania (1905, 1921), Oregon (1909), Vermont (1913), Nebraska (1913), and Idaho (1919), subsequently, however, Oregon (1917), and Nebraska (1915) enacted successful laws. In Oregon also, a former sterilization law was revoked (1913) by referendum. In analyzing the tables of this chapter it will be noticed that under the law thus far there have been eugenical sterilizations in only State Institutions for the (1) insane, (2) feeble-minded and (3) criminalistic. No eugenical sterilization operations have thus far been performed in — (a) State Institutions for the (l) inebriates, (2) diseased, (3) blind, (4) deaf, (5) deformed, (6) dependent, (7) epileptic, nor in (b) County, Municipal or Private Institutions for any type of the socially inadequate, nor (c) Among the socially inadequates and cacogenic individuals in the population at large. PRACTICAL ASPECTS. The extension of the provisions of the sterilization law to all cacogenic persons of a given legal standard, whether within custodial institutions or in the population at large, is both a legal and a practical requirement for eugenical effectiveness. In the matter of legal authorization and control of eugenical sterilization it may be safely concluded that the experimental period is rapidly passing. It is now known what attitude the courts generally will take toward specific elements in laws authorizing sterilization. Also the practical eugenical standard for sterilization is fairly well established. In any particular case this standard can be scientifically applied in a satisfactory manner by medical diagnosis and eugenical field work. In such cases it remains, of course, for the courts to determine the legal validity of the facts thus presented and to order or to refuse the application of the law. The nature of administrative machinery which will work and which will fail is, from the experiments already made, fairly well known, so that if the principle of eugenical sterilization has public support, practically any state legislature can, if it chooses, enact a functioning law. (See Model Sterilization Law, Chapter XV.)

  

  
    Page 126
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    Analysis of the; Sterilization Laws by Subject 99 1. THE MOTIVES OF THE STERILIZATION  STATUTES. By implication all of the sterilization statutes are eugenical. Still the three motives of eugenical betterment, therapeutic value to the patient, and punishment for crimes involving moral turpitude or confirmed criminalistic tendencies, are, in different statutes, variously combined, while in one state, Nevada, the law is purely punitive. Also in Washington the first statute, 1909, was purely punitive, but the second, 1921, is primarily eugenical. The motive of human sterilization as authorized by law should be purely eugenical — that is, it should seek to improve the racial qualities of future generations. A. The Motive of Heredity. So far as the recognition of heredity as a factor in determining social adequacy on the part of individuals is concerned, we find the following provisions in the statutes: 1. INDIANA. (Preface) "An act to prevent procreation of confirmed criminals, idiots, imbeciles and rapists * * *" "* * * Whereas, heredity plays a most important part in the transmission of crime, idiocy, and imbecility: * * *" 2. WASHINGTON. First Law: No reference. Second Law (Preface) "An Act to prevent the procreation of feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts * * *" (Section 1.) "* * * who are persons potential to producing offspring who, because of inheritance of inferior or anti-social traits, would probably become a social menace or wards of the State." 3. CALIFORNIA. Second Law: This statute applies to inmates of state institutions who are afflicted with hereditary insanity or incurable chronic mania or dementia. Amendment to Second Sterilization Law: This amendment emphasizes the relation of heredity to social degeneracy by including in reference to the specifications of inmates of institutions subject to the act the following new phrases: (Section 2) "* * * who is afflicted with mental disease which may have been inherited and is likely to be transmitted to descendants, the various grades of feeblemindedness, those suffering from perversion or marked departures from normal mentality or from disease of a syphilitic nature * * *." 4. CONNECTICUT. (Section 1) "* * * if in the judgment of a majority of said board procreation by any such person would produce children with an inherited tendency to crime, insanity, feeble-mindedness or imbecility * * V 5. IOWA. First Law (Preface) "AN ACT to prevent the procreation of habitual criminals, idiots, feeble-minded and imbeciles * * *"■ (Section l) "* * * that procreation by any such inmate would produce children with a tendency to disease, crime, insanity, feeble-mindedness, idiocy or imbecility * * *" Second Law (Preface) "* * * relating to the prevention of the procreation of criminals, rapists, idiots, feeble-minded, imbeciles, lunatics, drunkards, drug-fiends, epileptics, syphilitics, moral and sexual perverts, and diseased and degenerate persons * * *" (Section 1) "* * * that procreation by any such inmates would produce children with a tendency to disease, deformity, crime, insanity, feeble-mindedness, idiocy, imbecility, epilepsy, or alcoholism * * *" Third Law (Preface) "* * * to prevent the procreation of the insane, idiots, imbeciles and feeble-minded * * *" (Section l) "* * * that it is better for the interests of * * * and society * * * " 6. NEW JERSEY (Preface). "WHEREAS, heredity plays a most important part in the transmission of feeble-mindedness, epilepsy, criminal tendencies and other defects * * *" 7. NEW YORK (Section 351). Referring to the inmates of institutions and examinations of them by the board, the law provides, "* » * jf procreation by any such person would produce children with an inherited tendency to crime, insanity, feeble-mindedness, idiocy or imbecility * * 8. NORTH DAKOTA (Preface). "AN ACT to prevent procreation of confirmed criminals, insane, idiots, defectives, and rapists * * *" (Section 1) "* * * or that procreation by such inmate would likely result in defective or feeble-minded children with criminal tendencies * * *" (Section 11) "Whereas, heredity plays a most important part in the transmission of crime, insanity, idiocy, and imbecility, and our institutions for degenerates are overcrowded on account of the lack of adequate means of checking the ever-increasing numbers of this class; and whereas, there is now no provision in law authorizing an operation for the sterilization of defective persons, this act shall take effect and be in force from and after its passage and approval."
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    Analysis of the Sterilization Laws by Subject 101 11. KANSAS. First Law (Section l) "* * * or if the physical or mental condition of any such person .will be materially improved thereby * * *" Second Law. No direct reference. 12. WISCONSIN. No direct reference. 13. NEBRASKA. No direct reference. 14. OREGON. (Section 3) "* * * or if the physical or mental condition of any such person will be substantially improved thereby * * *" 15. SOUTH DAKOTA. (Section 2) "* * * or if the mental condition of any such inmate will probably be materially improved thereby * * *" C. Punitive Motive. 1. INDIANA. No reference. 2. WASHINGTON. First Law "* * * the Court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation * * *" Second Law: Although this law is primarily not punitive in its motive, it applies to (Section 10) "'' * * criminals, who have been convicted three or more times of a felony and sentenced to serve in the penitentiary therefor." 3. CALIFORNIA. First Law: It is doubtful whether the application to criminals of sterilization under this statute is punitive, or is meant only to establish a criterion for locating persons who are constitutional degenerates. (Section 1) "Provided, that in the case of an inmate or convict confined in any of the state prisons of this state, such operation shall not be performed unless the said inmate or convict has been committed to a state prison in this or in some other state or country at least two times for some sexual offense, or at least three times for any other crime, and shall have given evidence while an inmate in a state prison in this state that he is a moral and sexual pervert; and provided further, that in the case of convicts sentenced to state prison for life who exhibit continued evidence of moral and sexual depravity, the right to asexualize them, as provided in this act, shall apply, whether they have been inmates of a state prison either in this or any other state or country more than one time." Following the ruling of the Federal Court in the Iowa case, it is probable that if the above reference were punitive in any degree, it would be declared to be a bill of attainder, and would render the act unconstitutional. Second Law. (Section 2) "* * * provided, that such operation shall not be performed unless the said recidivist has been committed to a state prison in this or some other state or country at least two times for rape, assault with intent to commit rape, or seduction, or at least three times for any other crime or crimes, and shall have given evidence while an inmate of a state prison in this state that he is a moral or sexual degenerate or pervert; and provided, further that in the case of convicts sentenced to state prison for life, who exhibit continued evidence of moral and sexual depravity, the right to asexualize them, as provided in this section, shall apply whether they shall have been inmates of a state prison in this or any other country or state more than one time or not; * * *" The same comment which accompanies the provisions similar to these in the first California law apply equally well to these provisions. The fact that this law in California is functioning so splendidly and that no test case has arisen under it, leads one to incline toward the belief that the above reference to criminals who are subject to the act is meant not to be punitive, but only to establish a criterion for hereditary degeneracy. 4. CONNECTICUT. No reference. 5. NEVADA. "* * * the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation * 6. IOWA. First Law (Section 1) "Provided that such operation shall be performed upon any convict or inmate of such institution who has been convicted of prostitution or violation of the law, as laid down in chapter two hundred and sixteen, acts of the thirty-third general assembly, or who has been twice convicted of some other sexual offense, or has been three times convicted of felony, and each such convict or inmate shall be subjected to this same operation of vasectomy or ligation of the Fallopian tubes, as the case may be * Second Law. (Section l) "Provided that such operation shall be performed upon every convict or inmate of such institution who has been convicted of prostitution or violation of the law as laid down in chapter
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    102 Analysis of the; Sterilization Laws by Subject 216 of the acts of the thirty-third general assembly, or who has been twice convicted of other sexual offenses, including soliciting, as defined in section 4975-c of the supplement to the code, 1907, or who has been twice convicted of a felony, and each such convict or inmate shall be subject to this same operation of vasectomy or ligation of the Fallopian tubes, as the case may be * * *." These provisions were the ones which caused the Federal District Court to declare the Iowa statute a bill of attainder, and a denial of equal protection of the laws. It assumes here that these provisions are purely punitive. Had they been looked upon as in no manner punitive, but as establishing in place of the usual pedigree studies criteria for the determination of that degree of hereditary degeneracy which the state forbids to reproduce itself, then a different outcome might have resulted from the litigation, but ' the Court took the view that the motive was punitive, and consequently the act was declared  unconstitutional. Third Law. This statute, which repeals the law of 1913, because the latter was declared unconstitutional, does not apply to inmates of prisons, and furthermore applies only to inmates of hospitals for the insane, and then only with the consent of the patient or his guardian or next of kin. 7. NEW JERSEY. This statute in reference to its applicability to criminals was not tested by the courts, therefore it is difficult to determine whether section 2 is punitive or is meant only to establish a criterion for determining hereditary degeneracy. Section 2 reads: "The criminals who shall come within the operation of this law shall be those who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as in the opinion of this board of examiners shall be deemed to be sufficient evidence of confirmed criminal tendencies." 8. NEW YORK. The situation here is the same as in New Jersey. A part of section 351 reads: "The criminals who shall come within the operation of this law shall be those who have been convicted of the crime of rape or of such succession of -offenses against the criminal law as in the opinion of the board shall be deemed to be sufficient evidence of confirmed criminal tendencies." 9. NORTH DAKOTA. No reference. 10. MICHIGAN. No reference. 11. KANSAS. First Law: No referenceSecond Law: No reference. 12. WISCONSIN. No reference. 13. NEBRASKA. No reference. 14. OREGON. (Section 4) "The purpose of said investigation, findings, and orders of said Board shall be for the betterment of the physical, mental, neural, or psychic condition of the inmate, or to protect society from the menace of procreation by said inmate, and not in any manner as a punitive measure; * * *" (Section 10) "The criminals who shall come within the operation of this law shall be those who have been convicted three or more times of a felony in the courts of any state and sentenced to serve in the penitentiary therefor." It is evidently the intention of this law, as shown in Section 10, to act not as a punitive measure, but as a criterion for locating inmates of prisons who are hereditarily degenerate. 15. SOUTH DAKOTA. No reference. Sterilization laws should of course apply to degenerates and defectives who have been convicted of crime on the same terms as to persons equally degenerate or defective who have not been sentenced to prison. But the location among prisoners of such individuals should be effected by modern pedigree studies rather than by the rules based upon the number of commitments and the type of crime for which punishment is being meted out; because the latter criterion is not nearly so effective as the pedigree method, but on the other hand most certain in many cases to be mistaken for a punitive measure. 2. EXECUTIVE AGENCIES. The location of persons who are potential parents of socially inadequate offspring and the securing of case history and family pedigree evidence sufficient for legal proof of such parenthood, is such an involved and arduous task that the principal executive agent of a sterilization statute should be a professional eugenicist who should devote all of his time and attention to the duties of his office, and who should be aided by an ample corps of assistants. This officer, the State Eugenicist, would be expected to invoke the operation of the law in particular cases by nominating to the courts of competent jurisdiction certain individuals for eugenical sterilization. When such cases are contested, expert testimony
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    Analysis oe the Sterilization Laws by Subject 103 must be available for just decisions, at which time trained psychologists, eugenicists, anthropologists and physicians each, within his particular realm of specialization, may be considered competent witnesses. The greatest error which a legislature could make in enacting a just eugenical sterilization statute would be to delegate its enforcement and execution solely to physicians and surgeons, entirely ignoring the other fields of expert knowledge equally pertinent to the problems in hand with the skill possessed by the practitioner of medicine. If a sterilization law is meant to be taken seriously, it must contain mandatory features, and consequently its enforcement is much more apt to be effectively carried out if entrusted to particular persons whose principal business is the enforcement of such a statute, than if made an extra duty of an existing body of officers who can give only a portion of their time and attention to the tasks imposed by the new statute. In examining the sterilization statutes of the 15 states which have thus far enacted such laws, we find the following executive agencies provided: 1. INDIANA. For each subject institution a Committee of Experts, consisting of two skilled surgeons of recognized ability and the regular institution physician. Appointment of committee compulsory. 2. WASHINGTON. First Statute. Judge of the Criminal Court in cases adjudged guilty of carnal abuse of female persons under ten years of age, or of rape. Second Statute. An institutional Board of Health. 3. CALIFORNIA. First Statute. Board, consisting of superintendent or resident physician, with the general superintendent of state hospitals, and the secretary of the State Board of Health. Second Statute. (1) For the insane, the State Commission in Lunacy. (2) For recidivists, the resident physician of the particular prison, the general superintendent of state hospitals, and the secretary of the State Board of Health. (3) For "idiots and fools", the medical superintendent of any state hospital. Third Statute. Same as under the Second Statute. Fourth Statute. Board of Trustees of Pacific Colony, on a recommendation of the superintendent thereof, "approved by a clinical psychologist holding the degree Ph. D., and a physician qualified to serve" under the act establishing said colony. 4. CONNECTICUT. For each subject institution a board of three surgeons, one of whom is the resident physician of the particular institution. Appointment of board compulsory but not compulsory to bring cases before them. 5. NEVADA. The Criminal Court, in passing sentence for carnal abuse of a female person under ten years of age, or for rape. 6. IOWA. First Statute. Board consisting of the managing officer and surgical superintendent of each institution, with members of State Board of Parole. Second Statute. Board consisting of the managing officer and surgical superintendent of each institution, with members of State Board of Parole. Third Statute. Superintendent of any hospital for the insane, and a majority of his medical staff, with the approval of the Board of Control thereof. 7. NEW JERSEY. Board of Examiners consisting of one surgeon, one neurologist, and the State Commissioner of Charities and Corrections. 8. NEW YORK. Board of Examiners consisting of one surgeon, one neurologist, and the State Commissioner of Charities and Corrections. 9. NORTH DAKOTA. For each subject institution, a Board consisting of the chief medical officer of the particular institution, the secretary of State Board of Health, and one competent physician and surgeon. 10. MICHIGAN. For each subject institution, the Board of the particular institution and the physician or surgeon in charge thereof. 11. KANSAS. First Statute. Managing officers of the particular institution in conjunction with competent surgical assistants. Second Statute. For each subject institution, the chief medical officer of the particular institution, the governing board thereof, and the 'secretary of State Board of Health. 12. WISCONSIN. Special Board consisting of one surgeon and one alienist in conjunction with the superintendent of the institution and the State Board of Control. 13. NEBRASKA. Five physicians appointed by the Board of Commissioners of State Institutions from the medical staffs of
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    104 Analysis of the; Sterilization Laws by Subject the state institutions, of whom three shall be from the institutions for the feeble-minded and the insane. 14. OREGON. State Board of Eugenics, composed of the State Board of Health, and the superintendents of the several subject state institutions. Secretary of the State Board of Health is ex officio the Secretary of the State Board of Eugenics. 15. SOUTH DAKOTA. State Board of Charities and Corrections, the superintendent of the single subject institution, and the physician thereof. 3. PROVISIONS (EITHER DIRECT OR IMPLIED) IN THE SEVERAL STATUTES FOR MAKING FAMILY HISTORY OR PEDIGREE • STUDIES OF THE PERSONS SELECTED FOR EUGENICAL STERILIZATION. Connecticut Law of 1909 (Chapter 209, Section l). "* * * shall examine the physical and mental condition of such persons and their record and family history.    * * *" New York Law of 1912 (Chapter 445, Section 2). "* * to examine into the mental and physical condition and the record and family history of the feeble-minded, epileptic, criminal and other defective inmates.    * * *" North Dakota Law of 1913 (Chapter 56, Section 4). "* * * shall diligently inquire into the mental and physical condition of each inmate so considered, and as far as practicable into his family history. " * *" Kansas Law of 1913 (Chapter 305, Section l). shall examine the physical and mental condition of such inmate or inmates, the history thereof so far as can be ascertained. * * *" Michigan Law of 1913 (Act No. 34, Section 2). "* * shall examine the physical and mental condition of such persons and their record and family history so far as the same can be ascertained. * * *" Iowa Law of 1913 (Chapter 187, Acts of the Thirty-fifth General Assembly, Section 1.) """ * * to examine into the mental and physical condition, the records and family history of the inmates. * California Law of 1913 (Chapter 363, Section 1). "* * and who is afflicted with hereditary insanity. * * *" Nebraska Law of 1915 (Chapter 237, Section 3). "* to examine into the innate traits, the mental and physical conditions, the personal records, and the family traits and histories of all inmates. * * *" Oregon Law of 1917 (Chapter 279, Section 3). "* to examine into the innate traits, the mental and physical conditions, the personal records, and the family traits and histories of all persons so reported as far as the same can be ascertained.    * * *" Kansas Law of 1917 (Chapter 299, Section 4). "* * * shall diligently inquire into the mental and physical condition of each inmate so considered, and as far as practicable into his or her family history. * South Dakota Law of 1917 (Chapter 236, Secton l). "* * * to examine into the mental and physical condition, the records and family history of the inmates. California Law of 1917 (Chapter 489, Section 1). "* * * and who is afflcted with mental disease which may have been inherited and is likely to be transmitted to descendants.* * *" Washington Law of 1921 (Chapter 53, Section 2). "* * * to examine into the innate traits, the mental and physical conditions, the personal records, and the family traits and histories of all persons so reported, so far as the same can be ascertained * * *." 4. THE BIOLOGICAL CRITERIA FOR DETERMINING THE APPLICABILITY  OF THE LAW TO A PARTICULAR  INDIVIDUAL. All of the laws state with more or less precision what natural classes are to _ be included within their scope, but as with all laws, the determination of the application in particular cases must be entrusted to executive and judicial machinery. The law also must lay down certain rules for the guidance of its executive agents in determining what individual persons fall within this class. • The logical plan for determining the eugenical necessity for sexual sterilization is of course to require pedigree studies, and to provide further for the analysis of such studies bjr persons skilled in the modern science of human genetics. A person within the classes named and who by such a procedure is demonstrated to be a potential parent of defectives, and who is to remain
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    Analysis of the; Sterilization Laws by Subject 105 in the population at large, should be subjected to eugenical sterilization. It would remain only for the administrative body to determine the facts, after which the application of the law should be automatically effected by court orders. Most of the existing laws leave much to the discretion and judgment of their executive agents, without requiring pedigree studies. An examination of the several sterilization statutes reveals the following situation: 1. INDIANA. "If, in the judgment of this committee of experts and the board of managers, procreation is inadvisable, and there is no probability of improvement of the mental and physical condition of the inmate, it shall be lawful. * * ""'" 2. WASHINGTON. First Law: Sterilization may be ordered by the court in certain cases, in its discretion. No standards of hereditary degeneracy are laid down. Second Law: "* * * if in the judgment of a majority of the said Board (institutional Board of Health) procreation by any such person would produce children with an inherited tendency to feeble-mindedness, insanity, epilepsy, criminality or degeneracy, and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then it shall be the duty of said Board to make an order directing * * * to perform * * * such a type of sterilization as may be deeme:' best * * *." 3. CALIFORNIA. First Law: The Superintendent of an institution, at his discretion, calls into consultation the superintendent of the state hospitals and the secretary of the state board of health, who examine into the particulars of the case, "and if in their opinion, or in the opinion of any three of them, asexualization will be beneficial * * * they may perform the same. * * *" (Section 1.) Second Law: Section 1 requires the careful investigation of all circumstances of the case, and provides for the same consultation and opinion as the earlier statute. Amendment to Second Law: This establishes additional standards for limiting the selection of inmates for sterilization to those suffering from certain types of hereditary diseases. The law establishing the Pacific Colony in California permits the operation upon the recommendation of a superintendent, approved by a clinical psychologist and a qualified physician. 4. CONNECTICUT. In Connecticut the board "* * shall examine the physical and mental condition of such persons and their record and family history, so far as the same can be ascertained, and if the judgment of a majority of said board, procreation by any such person would produce children" of a certain degenerate nature, "* then said board shall appoint one of its members to perform the operation *." (Section 1.) 5. NEVADA. The court may, in its discretion, in passing sentence for certain crimes, add the punishment of sterilization. There are no legal requirements as to evidence of hereditary degeneracy. 6. IOWA. First Law: This statute calls upon the heads of institutions to examine into the mental and physical condition of the inmates " with a view to determining whether it is improper or inadvisable to allow any of such inmates to procreate * *," and to call into consultation the members of the state board of parole. "The members of such board and the managing officers and the surgical superintendent of such institutions shall judge of such matters." (Section 1.) Second Law: This statute follows the first law of 1913 in this respect. Third Law: Whenever the superintendent of any hospital for the insane, and the majority of his medical staff, after investigation and examination, agree that it is best "* * * said operation shall be performed."    (Section 1.) 7. NEW JERSEY. According to this statute, the superintendent of an institution or the board of examiners itself may "* * * take evidence and examine into the mental and physical condition of such inmates * * *" as are selected for the particular examination. If the board unanimously finds "* * * that procreation is inadvisable, it shall be lawful to perform * * *" an operation of sterilization. (Section 3.) 8. NEW YORK. The board of examiners must "* * * examine into the mental and physical condition and the family history" of the inmates of institutions, " * and
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    106 Analysis of the Sterilization Laws by Subject if in the judgment of a majority of said board procreation * * *" by any particular inmate would produce defectives, the operation is authorized. (Section 351.) 9. NORTH DAKOTA. Whenever the executive officer of an institution certifies in writing "* * that he believes that the mental or physical condition of any inmate would be improved *" by sterilization, or that procreation by such inmate would produce defective children, it shall be lawful to sterilize the particular inmate. (Section 1.) 10. MICHIGAN. The board of the particular institution "* * * shall receive the report of insanity experts, * * * examine the physical and mental condition of such persons and their ,record and family history so far as the same can be ascertained, and if in the judgment of a majority of said board procreation by such person would produce * *" defective offspring, the board may direct sterilization. 11. KANSAS. The managing authority of the institution shall examine the physical and mental condition of the inmates and the history thereof, so far as it can be ascertained, and if in the judgment of such authority procreation by any such inmate or inmates would produce children" of a degenerate nature, the said authority shall report their conclusions with a recommendation to the District court * * * The court shall thereupon hear and determine , the matter whether * * * the purposes of this act will be accomplished by such order * * *" for sterilization, and "* * * shall adjudge that such operation shall be performed." (Section 1.) Second Law: The superintendent of a custodial institution may certify in writing to the governing board of the institution that he "believes that the mental or physical condition of any inmate would be likely to be improved" by sterilization, and that the offspring of such inmate would be likely "to result in defective or feeble-minded children with criminal tendencies." The board of examiners shall then "diligently inquire into the mental and physical condition of each inmate so considered and as far as practicable into his or her family history, and for that purpose any member of said board may administer an oath to any witness whom it is desired to examine." (Sections 1 and 4.) 12. WISCONSIN. In this state the board of control submits to a body of experts the names of such inmates of institutions "whose mental and physical condition they desire examined, and said experts and the superintendent of said institution shall meet, take evidence and examine into the mental and physical condition of such inmate * *. If such experts and superintendent unanimously find that procreation is inadvisable, it shall be lawful to perform such operation * * *" of sterilization. (Sections 2 and 3.) 13. NEBRASKA. The board of examiners are directed to "examine into the innate traits, the mental and physical conditions, the personal records and the family traits and histories" of all inmates who are about to be discharged or paroled from state institutions, "* * * and if after a careful examination and investigation such board of examiners find that such inmate" is capable of bearing or begetting children who would probably "inherit a tendency to feeble-mindedness, insanity or degeneracy, that such children would probably become a social menace, and that procreation by such inmate would be harmful to society * * *," sterilization may be ordered. (Section 3.) 14. OREGON. This statute requires that the executive officers of institutions report quarterly to the State Board of Eugenics all inmates "* * * who are persons potential to producing offspring, who because of the inheritance of inferior or antisocial traits, would probably become a social menace, or a ward of the State." The State Board of Eugenics shall "examine into the innate traits and the mental and physical conditions, the personal records and the family traits and histories of all persons so reported * * *" and shall have power to summon witnesses and administer oaths, "and if in the judgment of a majority of the said Board procreation by any such person would produce children * * *" of a degenerate nature, "* * * then it shall be the duty of said Board to make an order directing" the sterilization of the particular inmate. 15. SOUTH DAKOTA. In this state the law requires that the superintendent of the state home for the feeble-minded "examine into the mental and physical condition, the records and family history of the inmates of said institution with a view of determining whether it is improper or inadvisable to allow any such inmate to procreate, and to make an annual report of said examinations to the State Board of Charities and Corrections."    It is then the duty ofithe board to
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    Analysis of the; Sterilization Laws by Subject 107 examine into the matter for the purpose of determining "whether it is improper or inadvisable to allow any such inmates to procreate * *." The decision and order is based upon the vote of the majority of the board. The Michigan statute recognizes the necessity of expert examination and analysis of reports in order to determine proper subjects for eugenical sterilization. It also recognizes the necessity of performing the actual sterilizing operation by trained experts. (Section 3.) "In case an institution has no physician at its head, authority is given to the board of managers to cause such operation to be performed, 'to hire expert physicians to examine and report on the condition' of the subject, and to perform the operation with such other assistants as may be necessary: Provided, Before said operation is ordered there shall first be secured from two physicians having qualifications prescribed by law for examiners in insanity a written statement or report that such operation is desirable in the interests of the patient or the good of the community; and, provided further, that these physicians shall be allowed for their services the compensation fixed by the statutes for the examination and certification of an insane person. The several sums necessary to carry out the provisions of this act shall be certified to be correct by the respective boards and shall be paid out of the general fund of the State upon the warrant of the auditor-general." It is interesting to observe that in several instances the law expects members of the board of examiners, by investigating the mental and physical condition of an inmate, to be able to determine the nature of his hereditary qualities. This, of course, is impossible. Not only must the individual be given a thorough examination, but 'his pedigree must be studied before, under the existing stage of genetical knowledge at least, it is possible to determine the hereditary nature of the propositus, and consequently possible to designate any particular degenerate as a proper subject for eugenical sterilization. Provisions for the calling of witnesses and the passing of expert opinion are valuable, but the principal stress should be laid upon requirements for family history studies and their analysis by experts, in order to determine whether a particular individual is, within the definition of the standards set by the law, a potential parent of socially inadequate offspring. 5. COURT PROCEDURE PROVIDED BY THE SEVERAL STERILIZATION STATUTES. As elsewhere stated in these studies, the executive agents of the several sterilization laws have been given three types of procedure: First, executive or ministerial discretion. Second, hearing before or examination by a board or commission in a quasijudicial manner. Third, hearing and trial before an established; court of law. Court procedure is provided by the statutes as follows: 1. INDIANA. No provision. 2. WASHINGTON. First Law: Sterilization may be imposed as an additional sentence in certain criminal cases. Second Law: The law requires that, after careful investigation into the condition of the subject inmate, the examining board make separate written findings of each case to be preserved in the records of the board and a copy thereof furnished to the superintendent of the institution where such inmate is confined, upon which a copy of the order of said board shall be served on such inmate or his legal guardian. Any such inmate or his guardian desiring to appeal from the decision of the board may take an appeal into the Superior Court, after filing an informal notice thereof with the secretary of said board within fifteen days of the date when notice of the board's decision was served. (Section 6.) "Upon an appeal being taken, the secretary of the said board where the notice of appeal is filed, must within fifteen days thereafter, or such further time as the court or the judge thereof may allow, transmit a certified copy of the notice of appeal and transcript of the proceedings, findings and order of the board, to the clerk of the court appealed to. The trial shall be a trial de novo at law as provided by the statutes of the state, for the trial of actions at law * * *." (Section 7.) "If the court or jury shall affirm the findings of said board, said court shall enter a judgment, adjudging that the order of said board shall be carried out as herein provided; if the court fail to affirm the decision of said board appealed from, then said order shall be null and void and of no further effect." 3. CALIFORNIA. First Law: No provision. Second Law: No provision. Amendment to Second Law and
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    108 Analysis of the Sterilization Laws by Subject Sterilization Provisions of Law Establishing  Pacific Colony. No provisions. .4. CONNECTICUT. No. provisions. 5. NEVADA. Sterilization may be imposed as an additional sentence in certain criminal cases. 6. IOWA. First Law. No provisions. Second Law. Section 2: "Those afflicted with syphilis or epilepsy may apply to the board of parole, or any judge of the district court, and upon order of such board or judge, the operation of vasectomy or ligation of the fallopian tubes may be performed upon such persons." Third Law. No provisions. 7. NEW JERSEY. The law provides for the examination of inmates of particular institutions by a board of examiners who may in their discretion find that procreation by the particular inmate would be inadvisable.     The law continues: (Section 3.) previous to said hearing the said board shall apply to any judge of the Court of Common Pleas, of the county in which said person is confined, for the assignment of counsel to represent the person to be examined, said counsel to act at said hearing and in any subsequent proceedings, and no order made by said board of examiners shall become effective until five days after it shall have been filed with the clerk of the Court Of Common Pleas, of the county in which said examination is held, and a copy shall have been served upon the counsel appointed to represent the person examined, proof of service of the said copy of the order to be filed with the clerk of the Court of Common Pleas. All orders made under the provisions of this act shall be subject to review by the Supreme Court or any justice thereof, and said court may upon appeal from any order grant a stay which shall be effective until such appeal shall have been decided. The judge of the Court of Common Pleas appointing any counsel under this act may fix the compensation to be paid him, and it shall be paid as other court expenses are now paid. *'-*-*" i 8. NEW YORK. The law provides that the board of examiners shall investigate the particular cases and, if such board determines upon sterilization, the following procedure is provided: (Section 352.) "The board of examiners shall apply to any judge of the Supreme Court or county judge of the county in which said person is confined for the appointment of counsel to represent the person to be examined. Said counsel to act at a hearing before the judge and in any subsequent proceedings, and no order made by said board shall become effective until five days after it shall have been filed with the clerk of the court and a copy shall have been served upon the counsel appointed to represent the person examined and proof of service of said copy of the order to be filed with the clerk of the court. All orders made under provisions of this act shall be subject to review by the Supreme Court or any justice thereof, and said court may upon appeal from any order grant a stay which shall be effective until such appeal shall have been decided. The judge of the court appointing any counsel under this act may fix the compensation to be paid him. No surgeon performing an operation under the provisions of this act shall be held to account therefor. The record taken upon the examination of every such inmate, signed by the said board of examiners, shall be preserved by the institution where said inmate is confined, and one year after the performance of the operation the superintendent or other administrative officer of the institution wherein such inmate is confined shall report to the board of examiners the condition of the inmate and the effect of such operation upon such inmate, and a copy of the report shall be filed with the record of the examination." 9. NORTH DAKOTA. No provisions. 10. MICHIGAN. In this state the statute provides for investigations and, under certain conditions, for the order for sterilization, after which the procedure is as follows: (Section 2.) "The boards of the aforesaid institutions and the physicians or surgeons in charge of each of said institutions shall for each of their respective institutions constitute a board, the duty of which shall be to examine such inmates of said institutions as are reported to them by the warden or medical superintendent to be persons by whom procreation would be inadvisable. Such board shall receive the report of insanity experts hereinafter mentioned, examine the physical and mental condition of such persons and their record and family history so far as the same can be ascertained, and if in the judgment of a majority of said board procreation by any such person would produce children with an inherited tendency to insanity, feeble-mindedness,
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    Analysis of the Sterilization Laws by Subject 109 idiocy, or imbecility, and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by any such person advisable, or if the physical or mental condition of any such person will be substantially improved thereby, then said board shall direct a competent physician or surgeon, with such other assistants as may be necessary, to perform the operation of vasectomy or salpingectomy or any other operation or improvement on vasectomy or salpingectomy recognized by the medical profession, as the case may be, upon such person. Such operation shall be performed in a safe and humane manner, and the board making such examination, and the institution physician or surgeon, shall receive no extra compensation therefor; Provided, That at least thirty days' notice shall be given to the parents or guardian of such person before the performing of such operation; said notice to specify the purpose, time and place of such examination; Provided further, That when said parents or guardian object to the performance of such operation, then the question of the sanity of such person shall be referred to the probate court of the county in which the institution is located, where the question of sanity and the necessity for this operation shall be determined as in other sanity cases before such courts." 11. KANSAS. First Law. This statute provides for investigation by the managing officers of institutions and, in case they find sterilization applicable in the particular case, under the statute, then (Section 1) * said authority shall report their conclusions with a recommendation to the district court or any court of competent jurisdiction in and for the district from which such inmate or inmates has been committed to such institution or institutions. The court shall thereupon hear and determine the matter, and if satisfied that the subject is an habitual criminal within the meaning of this act, or is insane, an idiot; imbecile or an epileptic, and that the purposes of this act will be accomplished by such order, shall adjudge that such operation shall be performed, and shall appoint one of the Authority signing such report to perform the operation of vasectomy or oophorectomy, as the case may be, upon such person. The county attorney of the county in which the hearing is had may be directed by the court to represent the state in the proceedings." Second Law. No provisions. 12. WISCONSIN. No provisions. 13. NEBRASKA. No provisions, 14. OREGON. In this state the application of the law is ministerial, unless the inmate nominated for sterilization desires to appeal from the decision of the state board of eugenics, in which case the statute makes the following provisions: (Sections 6, 7, and 8.) "Any such inmate desiring to appeal from the decision of the said Board, or in case the person is under guardianship or disability, then the guardian of said inmate may take an appeal to the circuit court of the county in which the institution, in which the inmate is confined, is located. "An informal notice of appeal filed with the secretary of said Board either by the inmate or some one in his behalf, shall be all that is necessary to make the appeal; provided, said notice shallbe filed within 15 days of the date when notice of the Board's decision is served on the inmate or his guardian, and said notice of appeal shall stay all proceedings of said Board in said matter until the same is heard and determined on said appeal; provided further, that no operation shall be performed, upon any inmate, until the time for appeal from the decision of the Board has expired. "Upon an appeal being taken, the secretary of the said Board where the notice of appeal is filed, must within fifteen days thereafter, or such further time as the court or judge thereof may allow, transmit a certified copy of the notice of appeal and transcript of the proceedings, findings, and order of the Board, to the clerk of the court appealed to. "The trial shall be a trial de novo at law as provided by the statutes of the State, for the trial of actions at law. Upon such appeal, if the inmate be without sufficient means to employ an attorney, then such attorney shall be compensated by the State upon order of the court; and it shall be the duty of the district attorney of the county wherein such trial is had to represent the said Board. "If the court or jury shall affirm the findings of said Board, said court shall enter a judgment, adjudging that the order of the said Board shall be carried out as herein provided; if the court fail to affirm the decision of said Board, appealed from, then said order shall be null and void and of no further effect."
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    110 Analysis of the Sterilization Laws by Subject 15. SOUTH DAKOTA. No provisions. 6. LEGAL COUNSEL FOR THE STATE AND FOR PERSONS NOMINATED FOR THE OPERATION UNDER THE STERILIZATION STATUTES. 1. NEW JERSEY. For the Defendant. The board of examiners may apply to any judge of the court of common pleas of the county in which the defendant is confined for the appointment of counsel to represent such person. Compensation for such counsel is fixed by the judge appointing him. 2. NEW YORK. For the Defendant. The board of examiners may apply to any judge of the supreme court or county judge of the county in which the person nominated for sterilization is confined for appointment of counsel to represent such person. The compensation for such counsel to be determined by the judge appointing him. 3. NORTH DAKOTA. In this state the procedure is ministerial rather than judicial, nevertheless provision is made for the aid of the state's law officers as follows: (Section 8) "Whenever the state's attorney of any county shall have reason to believe that any person who shall be convicted of felony has been twice or more previously convicted of felonies in North Dakota and elsewhere, it shall be the duty of such state's attorney to investigate and to secure at the expense of the county, transcripts of records of conviction from other counties and states and also such evidence of identification as may be obtained. Such proof when obtained shall be forwarded to the state board of control, who shall thereupon notify the chief medical officers of the institution to which such person is committed and the secretary of the state board of health, and such case shall be dealt with in accordance with the procedure stated in section 1 of this act." 4. MICHIGAN. No provisions. 5. KANSAS. (Section l) "* * * the county attorney of the county in which the hearing is had may be directed by the court to represent the state in the proceedings * * *." 6. WISCONSIN. No provisions. 7. OREGON. The procedure is ministerial in uncontested cases, but when contested cases may be finally determined by the courts of the state. The state board of eugenics "* * * shall have power to summon witnesses and any member of said board may administer an oath to any witness whom it is desired to examine * * *" For the Defendant. In case the matter comes before the courts for final decision (Section 7) "* * * if the inmate be without sufficient means to employ an attorney, then such an attorney shall be compensated by the state upon the order of the court." For the State. (Section 7) "* :: "and it shall be the duty of the district attorney of the county wherein such trial is had to represent  said board. * * *" By implication, by custom, and by other statutes governing the representation of the state in contested cases, the attorney-general or the county attorneys of the states and counties interested act as legal counsel in upholding the statutes and the boards or officers seeking to enforce it. In the Model Law provision is made for the appointment of legal counsel by the court in case the person nominated for sterilization is financially unable to provide such counsel. The State Eugenicist and the state's interests in applying the law are well looked out for, so far as legal counsel is concerned, by the attorney-general and the county attorney of the county in which the particular case arises. i 8. WASHINGTON. The law of 1921 provides for legal counsel only in cases of appeal. For the Defendant. (Sec. 6) "* * * if the inmate be without financial means to employ an attorney, then the court shall appoint an attorney to represent said inmate and such attorney shall be compensated by the State upon order of the court." For the State. "* * * it shall be the duty of the district attorney of the county wherein such trial is had to represent the said board." 7. IS THE CONSENT OF THE PATIENT OR GUARDIAN A NECESSARY PREREQUISITE TO LEGAL    EUGENICAL STERILIZATION? Second California Law, 1909. ( Chapter 363, Sec. 1) "whether with or without the consent of the patient * * *" Michigan Law, 1913. (Act No. 34, Public Acts, Sec. 2) "Provided, That at least thirty days' notice shall be given to the parents or guardian of such person before the performing of such operation; said notice to specify the purpose, time and place
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    Analysis of the; Sterilization Laws by Subject 111 of such examination; Provided further, That when said parents or guardian object to the performance of such operation, then the question of the sanity of such person shall be referred to the probate court * * *" Wisconsin Law, 1913. (Chapter 693, Sec. 4.) "Before such operation shall be performed it shall be the duty of the state board of control to give at least thirty days' notice in writing to the husband or wife, parent or guardian, if the same shall be known, and if unknown, to the person with whom such inmate last resided." i Third Iowa Law, 1915 (Chapter 202, 36th General Assembly, Sec. l) "* * * and provided further, that the superintendent of the hospital shall have secured the written consent of the husband or wife, if the patient is a married person, and if an unmarried person, the written consent of the parent, guardian or next of kin, if there be within this state, that said operation shall be performed." Nebraska Law, 1915. (Chapter 237, Sec. 4) "Before any such operation shall be performed, the nature, character and consequences of such operation shall be fully explained to such inmate and to the husband, wife, parent, guardian, or nearest of kin of such inmate and no such operation shall be performed without the written consent of such husband, wife, parent, guardian, or nearest kin, as the case may be, and the assent of such inmate so far as said inmate is capable of assenting thereto." Amendment to the Second California Law, 1917. (Chapter 489, Sec. 1) "whether with or without the consent of the patient * * *" California Law Establishing Pacific Colony, 1917. (Chapter 776, Sec. 42) "whether with or without the consent of the inmate * * *>» Oregon Law, 1917. (Chapter 279, Sec. 5) "* * * and if an operation is deemed necessary by said Board, then a copy of the order of said Board shall forthwith be served on said inmate, or in the case of an insane person upon his legal guardian, and if such insane person have no legal guardian then upon his nearest known kin within the State of Oregon, and if such person have no known kin within the State of Oregon, then upon the custodian guardian of such insane person * * *" Kansas Law, 1917. (Chapter 305, Sec. 1) ''* * * but before such operation shall be performed a written notice shall be served on such inmate, and guardian, if there be one, of the time and place of a meeting and hearing at least thirty days prior thereto; and said inmate shall have the right to be represented by counsel and may introduce such evidence as may be desired * * *" Washington Law, 1921 (Chapter 53, Sec. 4). "* * * if an operation is deemed necessary by said board, then a copy of the order of said board shall forthwith be served on said inmate, or in the case of an insane person, upon his legal guardian, and if such insane person have no legal guardian, then upon his nearest known kin within the State of Washington, and if such insane person have no known kin within the State of Washington, then upon the custodian guardian of such insane person." 8. TYPE OF OPERATION AND MANNER OF ITS PERFORMANCE. In eugenical sterilization the principal object is permanently to destroy the reproductive function of the individual. In the male, there are two common operations — first, the less serious one known as vasectomy, which consists in removing a short section of each of the vasa deferentia. This may be performed without anaesthetic in a few minutes by a competent surgeon, with less pain to the subject than accompanies the pulling of a tooth. With local anaesthetic it is accompanied by practically no pain or distress to the patient. Second, the more radical operation is castration; this requires hospital attention and consists in the complete removal of the testes. In the female the surgical operations for sexual sterilization are much more serious than in the male, because all the former operations require the opening of the abdominal cavity. Consequently the sterilization of the female calls for much more skill and care, and also for more time for convalescence, than are required in sterilizing the male. The less radical of the operations in sterilizing the female is known as salpingectomy, which consists in removing a section of the Fallopian tubes (oviducts.) The more radical operations are known as oophorectomy (or ovariotomy) and uterectomy (or hysterectomy.) The former consists in removing the ovaries; the latter in removing the uterus. If the sole object of these operations is eugenical, that is, no subsidiary therapeutic
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    112 Analysis of the Sterilization Laws by Subject value is (Sought, logically enough the operation should be of the minimum radicalness required under the existing stage of surgical advance, permanently to destroy the reproductive functions. Such operations consist in the male of vasectomy, and in the female of salpingectomy. A simpler operation could hardly be desired for the male, but for the female it is greatly to be hoped that surgical science will soon develop a less radical method whereby sexual sterility may be wrought. Although sterilization is much more serious surgically in the female than in the male, there is one compensation. Much more frequently in the female than in the male the need for abdominal surgery for therapeutic purposes is present, consequently quite often in the female the therapeutic value of an abdominal operation may be achieved as an accompaniment to sexual sterilization. It is suggested that scarifying the horns of the uterus, and thus effecting sterilization by occluding the terminal openings of the Fallopian tubes may be developed surgically to the point of practicability. Because such an operation i would not involve the opening of the abdominal cavity, it would provide for females an operation comparable in simplicity with vasectomy in the male. _ X-rays, which are known to destroy certain tissues, are being successfully employed experimentally for sexual sterilization. But, like scarifying the horns of the uterus, surgical technique has not yet developed this agency to the point of general practical value. Thus while surgical science is working upon the problem, it has as yet produced nothing practicable that is simpler than vasectomy in the male and salpingectomy in the female. But even if much simpler methods should be developed, it would appear the part of wisdom to write the law wide enough to permit the application of that particular method for effecting sterility which in each case would be best adapted to the therapeutic needs of the individual, and which in the light of the existing methods of approved surgery, would in each case prove the least serious surgically. Many of the laws quite properly require that the operation of sexual sterilization be effected "in a safe and humane manner." This again is a provision which might well be included within the model sterilization statute, because it is an additional safe-guard around the rights of the particular individuals who are subjected to actual sterilizing operations. The following is a series of literal abstracts of the several statutes in reference to the surgical type of operation and the manner of its performance: 1. INDIANA. "* * * it shall be lawful for the surgeons to perform such an operation for the prevention of procreation as shall be decided safest and most effective." 2. WASHINGTON. First Law. "* * * an operation * * * for the prevention of procreation." Second Law "* * * such surgical operation as may be specified in the order of the Institutional Board of Health. All such operations shall be performed with a due regard for the physical condition of the inmate and in a safe and humane manner." 3. CALIFORNIA. First Law, Section 1. "* * * if in their opinion * * * asexualization will be beneficial to such inmate, patient or convict, they may perform the same; * * *" Second Law, Section 1. "•* * * the state commission in lunacy may * * * cause such a person to be asexualized * * *" 4. CONNECTICUT. Section 1. "* * * said board shall appoint one of its members to perform the operation of vasectomy or oophorectomy * * *. Such operation shall be performed in a safe and humane manner * * *" 5. NEVADA. "* * ":t direct an operation to be performed upon such person for the prevention of procreation; provided the operation so performed shall not consist of castration." 6. IOWA. First Law, Section 1. "* * * then the surgeon of the institution shall perform the operation of vasectomy or ligation of the Fallopian tubes, as the case may be, upon such person." Second Law, Section 1. "* * * then the physician of the institution, or one selected by him, shall perform the operation of vasectomy, or ligation of the Fallopian tubes, as the case may be, upon such person." Third Law, Section 1. "* * * they are hereby authorized to perform or cause to be performed by some capable physician or surgeon, the operation of sterilization * * Section1 2. "The operation to be performed upon a male person shall be what is known as vasectomy, and upon a female person what is known as a section of the Fallopian tubes with implantation in the uterine muscles."
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    Analysis of the Sterilization Laws by Subject 113 7. NEW JERSEY. Section 1. "* * * it shall be lawful to perform such operation for the prevention of procreation as shall be decided by said board of examiners to be most effective * * *" 8. NEW YORK. Section 351. "'* * * then said board shall appoint one of its members to perform such operation for the prevention of procreation as shall be decided by said board to be most effective * * *" 9. NORTH DAKOTA. Section 1. "* * * it shall be lawful to perform a surgical operation for the sterilization of such inmate * * *" Section 5. "* * * shall designate some skilled surgeon, who may not be one of their own number, who shall perform it." 10. MICHIGAN. Section 1. "* * * to render incapable of procreation by vasectomy or salpingectomy, or by the improvement of said surgical operation which is least dangerous to life and will best accomplish  the purpose, * * *." Section 2. "* * * then said board shall direct a competent physician or surgeon, with such other assistants as may be necessary, to perform the operation of vasectomy or salpingectomy, or any .other operation or improvement on vasectomy or salpingectomy recognized by the medical profession, * * *. Such operation shall be performed in a safe and humane manner, * * *" 11. KANSAS. First Law, Section 1. * and shall appoint one of the authority signing such report to perform the operation of vasectomy or oophorectomy, as the case may be, * * *. Such operation shall be performed in a safe and humane manner, * * *" Second Law, Section 5. "* * * if a male person, either the operation of vasectomy or asexualization; if a female, either the operation of salpingectomy or oophorectomy; and shall designate some competent surgeon, who may either be connected with such institution or otherwise, who shall perform the operation." 12. WISCONSIN. Section 3. "* * * "that such operation be performed for the prevention of procreation as shall be decided safest and most effective * * *-" 13. NEBRASKA. Section 3. "* * * that such operation be performed for the prevention of procreation as in the judgment of said board of examiners shall be most appropriate to each individual case." 14. OREGON. Section 3. "* * * to perform or cause to be performed upon such inmate such a type of sterilization as may be deemed best by said board." Section 4. "* * * and no person shall be emasculated under the authority of this Act except that such operation shall be found necessary to improve the physical, mental, neural, or psychic condition of the inmate." Section 9. "* * * all operations shall be performed with due regard for the physical condition of the inmate, and in a safe and humane manner." 15. SOUTH DAKOTA. Section 2. "* * * then the physician of the institution, or one selected by him, shall perform the operation of vasectomy or ligation of the Fallopian tubes, as the case may be * * *" 9. BAD BIOLOGY IN THE EUGENICAL STERILIZATION STATUTES. In many of the sterilization laws there is a phrase evidently intended to throw an additional safeguard around the individual in securing him against unjust and uneugenical sterilization. It is that phrase which implies that an individual may, because of his condition, be today a potential parent of defectives and undesirables, and in the future, on account of some recovery, may become so changed that parenthood on his or her part becomes desirable for the state. This is equivalent to saying that an individual may be a mongrel today and a thoroughbred tomorrow, which, of course, is contrary to all practical observation and to all biological teaching. There may be medical and social reasons why a person is an undesirable procreator today and a desirable one tomorrow — in such cases there should be medical or social treatment, not eugenical sterilization — but so far as hereditary traits are concerned, there is no such change. Eugenical sterilization can be justified only on the grounds of hereditary and constitutional degeneracy. Once a degenerate, so far as hereditary qualities are concerned, always a degenerate. If both the literal and implied motives of these laws were purely therapeutic, then, because an individual who is diseased today might recover so as to make procreation medically or hygienically desirable on his part, the phrase would be understandable, but even in such cases it would have no legal use because no surgeon now hesitates, on account of legal restraint, to perform, for
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    114 Analysis oe the Sterilization Laws by Subject purely therapeutical reasons, an operation which incidentally results in procreative sterility. The phrases run as follows: Indiana Law of 1907 (Chapter 215) "* * * and there is no probabilty of improvement of the mental and physical condition of the inmate * * *" Connecticut Law of 1909. (Chapter 209, Sec. 1) "* * * and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable * * *" Iowa Law of 1911. (Chapter 129, Thirtyfourth General Assembly, Sec. l) "* * * and there is no probability that the condition of any such inmate so examined will improve to such an extent as to render procreation by any such inmate advisable. * * *" New Jersey Law of 1911. (Chapter 190, Sec. 3) "* * * and there is no probability that the condition of such inmate so examined will improve to such an extent as to render procreation by such inmate advisable * * *" New York Law of 1912. (Chapter 49, Laws of 1909, as amended by Sec. 351 of Chapter 445.) "* * * and there is no probability that the condition of any such person so examined will improve to such an extent as to render procreation by any such person advisable * * *" North Dakota Law of 1913. (Chapter 56, Sec. 1) "* * * and that the condition of such inmate is not likely to improve so as to make procreation by any such person desirable or beneficial to the community * * *" Kansas Law of 1913. (Chapter 305, Sec. l) "* * * and there is no probability that the condition of any such inmate or inmates so examined will improve to such an extent as to render procreation by any such inmate or inmates advisable * * *" Michigan Law of 1913. (Public Act 34, Sec. 2) "* * * and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by any such person advisable * * *" . Oregon Law of 1917. (Chapter 279, Sec. 3) "* * * and there is no probability that the condition of such person so examined will improve to such an extent as to render procreation by any such person advisable Kansas Law of 1917. (Chapter 299, Sec. 1) "* * * and that the condition of such inmate is not likely to improve so as to make procreation by such person desirable or beneficial to the state * * *" Evidently this false idea and objectionable expression have been copied from statute to statute. Because they are founded on biological misconceptions they should be dropped from future laws. The matter of human heredity is much more deeply seated than a passing condition which may make an individual a parent of good pedigree today and one of undesirable hereditary traits tomorrow. 10. THE MANDATORY AND OPTIONAL ELEMENTS IN THE SEVERAL STERILIZATION LAWS. If a law is meant to be compulsory, then of course there must be no gaps in its chain of mandates, which begins with the order for the appointment of executive officers, and ends with the actual surgical operation of sterilization. A single "may" inserted in the chain of execution makes the whole procedure an optional, or at least a non-compulsory one. The principal elements in the chain are: (l) The appointment of executive agents: (2) the examination of individuals alleged to be subject to the act; (3) the determination of the facts in particular cases, whether the particular person is subject to eugenical sterilization; (4) the order for the actual sterilizing operation. Which statutes require eugenical sterilization, and which make it optional on the part of the executive agents? By Ihus comparing what the laws order, with what their executive agents have done, we arrive at a judgment concerning the effectiveness of the execution of the law in different states, and may be able also to locate the particular weak points in ther chain of statutory order and practical execution. Finally, such an "analysis may aid in drafting a successful act whose intent is mandatory. 1. INDIANA, 1907. The law provides for the compulsory appointment of a committee of experts in each institution, whose duty it shall be to examine the condition of inmates recommended for sterilization. If this committee decides in favor of the sterilization of the inmate, "* * * it shall be lawful for the surgeons to perform such operation for the prevention of procreation as shall be decided safest and most effective." Chap. 215, Laws of 1907.
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    Analysis of the; Sterilization Laws by Subject 115 2. WASHINGTON, 1909. As a punitive measure for criminals and rapists, "•  the court may  direct an operation to be performed upon such a person for the prevention of procreation  ." Chap. 240, sec. 35, Criminal Code, Laws of 1909. Second Sterilization Law, 1921. "It shall be and is hereby declared the duty of the superintendents of all state institutions having the care of individuals held in restraint to report quarterly to the Institutional Board of Health, all feeble-minded, insane, etc., * * * then it shall be the duty of said Board to make an order directing the superintendent of the institution in which such inmate is confined to perform or cause to be performed upon such inmate such a type of sterilization as may be deemed best by said Board." But, like the law of Oregon, this statute provides for a possibility of such inmate, his legal guardian or nearest kin to appeal from the decision of the Board within fifteen days from date of notice served upon him. 3. CALIFORNIA, (a) First Sterilization Law, 1909, provides that a resident physician of an institution, together with the superintendent of the institution and the secretary of the state board of health, may constitute a board to determine whether asexualization will be of physical, mental, or moral benefit to an inmate; if they decide in favor of asexualization, "  they may perform the same  " Chap. 720, Sec. 1, Laws of 1909. (b) Second Sterilization Law, 1913, Chap. 363. Sec. 1 provides that the state commission in lunacy "  may  cause to be asexualized " before his or her release or discharge from an institution, any person in a state hospital for the insane afflicted with hereditary insanity or incurable chronic mania or dementia. -Sec. 2 applies to convicts in state prisons, and provides that in the case of recidivists who, in the judgment of a board of physicians,  will be benefited by such operation, the board "  may perform the same  " Sec. 3 provides that any idiot, if a minor, "may be asexualized  ." If an adult, by the consent or request of the parent or guardian of such idiot, the superintendent of a state hospital "  shall perform such operation ." (c) Amendment to Second Sterilization Law, 1917. Sec. 1 provides that the state commission in lunacy "  may  cause to be asexualized  " before his or her release or discharge from a state hospital for the insane, any person of the class described, comprising those afflicted with hereditary mental disease, feeble-mindedness or syphilis. (Chapter 489, Sec. 1, Laws of 1917.) (d) Sterilization Provision establishing the Pacific Colony, Sec. 42, Chapter 776, Laws of 1917. This provides that before the release or discharge of an inmate of the Pacific CoTony who is feeble-minded or afflicted with incurable chronic mania or dementia,   the board of trustees, etc., after a careful investigation, "  may cause such person to be sterilized; and such sterilization shall be lawful  ." 4. CONNECTICUT, 1909. The state prison and the hospitals for the insane are directed to appoint boards of examination, and in the case of inmates by whom procreation is judged inadvisable, " — said board shall appoint one of its members to perform the operation  ." (Chap. 209, sec. 1, Public Acts 1909.) 5. NEVADA, 1911. In punishment for the crime of rape, "  the court may  direct an operation to be performed upon such person for the prevention of procreation." (Section 28 of the Crimes and Punishment act.) 6. IOWA, (a) First Sterilization Law, 1911. The state board of parole, in conjunction with the managing officer or superintendent of each institution, shall examine into the condition of inmates of these institutions, and if they decide that procreation is inadvisable, or that an operation will be beneficial, "  the surgeon of the institution shall perform the operation — — " Also certain classes of convicts or inmates of institutions,   as prostitutes, sexual offenders, etc., "  shall be subjected to this same operation  ' (Chapter 129, Sec. 1, Acts of the Thirty-third General Assembly.) (b) Second Sterilization Law, 1913 Sec. 1 provides as above for a board of examiners and provides that, when such a board shall determine a person to be unfit to procreate, "-  then the physician of the institution  shall perform the operation  upon such person  ." Sec. 2 is in regard to operations upon application,  and provides that those afflicted with syphilis or epilepsy  "may apply to the board of parole  " "  and upon or �
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    116 Analysis of the Sterilization Laws by Subject der  the operation  may be performed upon such person  ." (Chap. 187, Acts of the Thirty-fourth General Assembly.) (c) Third Sterilization Law, 1915, provides that when the superintendent and majority of the staff of a hospital for the insane agree that it is for the best interests of the patient and society, and provided that the individual and his or her family consent, "  they are hereby authorized to perform the operation of sterilization on any such patient  ."(Chap. 202, Section 1, Laws of the Thirty-sixth General Assembly.) 7. NEW JERSEY, 1911. If, after examination, the board of examiners and chief physician of an institution find that procreation on the part of an inmate is inadvisable,  " — it shall be lawful to perform such operation  ." But first the law provides for appointment of counsel, etc., and makes the order of the board of examiners subject to review by the Supreme Court. (Chap. 190, Sec. 1, Laws of 1911.) 8. NEW YORK, 1912. The law provides for the appointment of a board of examiners with authority to determine whether an inmate of an institution should, either for his own good or that of society, be sterilized.     If procreation in the case of such inmate is deemed inadvisable, "  said board shall appoint one of its members to perform such operation for the prevention of procreation  ." Here as in the New Jersey law, the appointment of counsel is provided for. (Article 19 of Chapter 49, Laws of 1909, as amended by Chapter 445, Laws of 1912.) 9. NORTH DAKOTA, 1913. Chapter 56, Sec. 1, provides that when procreation by an inmate of a state institution shall be deemed inadvisable, " — —it shall be lawful to perform a surgical operation for the sterilization  of such inmate as hereafter provided." The law further provides for a board of examiners, and in Section 5 provides that if this board order such operation, "it  shall designate some skilled surgeon  who shall perform it." Section 7 deals with inmates who request the performance of such operation, or give their consent thereto in writing, and provides   that in such cases the chief medical officer of an institution "  may perform  such operation without bringing the matter to the attention of such board of examination  ." 10. MICHIGAN, 1913. Act No. 34, Public Acts 1913. Section 1 authorizes the operation to prevent procreation to be performed on mentally defective or insane inmates of public institutions. The boards and physicians of such institutions shall determine what inmates are persons by whom procreation would be inadvisable,   and in such cases "  said board shall direct a competent physician or surgeon  to perform the operation  upon such person  ." (Section 2.) 11. KANSAS. (a) First Sterilization Law, 1913 (Chap. 305, pp. 525-526.) Section 1 of this act provides that the managing officers of all state institutions shall, with the assistance of competent surgeons, examine inmates who in their opinion should not be allowed to procreate, and report the result of such examination to a court, with a recommendation to such court. If the court, after a hearing, determines that the purpose of the act will be fulfilled by such an operation, they "  shall adjudge that such operation shall be performed, and shall appoint one of the authority  to perform the operation. " (b) Second Sterilization Law, 1917. (Chap. 299.) Section 1 provides that in the case of inmates of institutions whose physical or mental condition would be likely to result in defective or feeble-minded children with criminal tendencies, "  it shall be lawful to perform a surgical operation for the sterilization of such inmate  ." Section 5 provides that the board of examiners, after making full inquiry into the condition of the inmate, if sterilization be ordered, "  shall  designate what operation is to be performed  and shall designate some competent surgeon  who shall perform the operation  ." 12. WISCONSIN, 1913. (Chap. 693, Sec. 3.) The law in this state provides that the state board of control shall appoint a committee of experts to examine inmates of institutions, and if such experts and the superintendent of the institution find procreation  to be inadvisable on the part of an inmate, "  it shall be lawful to perform such operation for the prevention of procreation    as shall be  safest and most effective  ."
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    Analysis of the Sterilization Laws by Subject 117 13. NEBRASKA, 1915. (Chap. 237.) Before the discharge or parole of any inmate of an institution for feeble-minded or insane, a board of examiners shall determine whether or not procreation by such inmate would be harmful to. society, and if such is decided to be the case, " — —it shall be a condition prerequisite to the paroie or discharge of such inmate that said inmate be made sterile, and that such operation be performed for the prevention of procreation  ." (Sec. 3.) 14. OREGON, 1917. (Chap. 279.) This statute provides for the establishment of a State Board of Eugenics, to whom the superintendents of state institutions shall report all inmates who are in their judgment potentially capable of producing offspring likely to become a social menace or wards of the State. The State Board of Eugenics shall examine such reported inmates, and when they consider procreation inadvisable, they shall order the superintendent of the institution   in which such inmate is confined to "  perform or cause to be performed upon such inmate such a type of sterilization as may be deemed best by said Board." (Sec. 3.) But before such order can be carried out, a copy shall be served on said inmate, or his guardian, and fifteen days shall be allowed for the inmate to appeal from the decision of said Board (Sec. 6). After the time for appeal has expired, or in case the inmate has appealed and the order has been affirmed by a judgment of the court, "  it is hereby made his (the superintendent of the institution's) lawful duty to perform  such surgical operation as may be specified  ." (Sec. 9.) 15. SOUTH DAKOTA, 1917. (Chap. 236.) The State Board of Charities and Corrections, together with the superintendent of the State Home for Feeble-Minded Persons, shall determine whether any inmates should not be allowed to procreate, and in such cases "  the physician of the institution  shall perform the operation  upon such person." (Sec. 2.) 11. SEXUAL STERILIZATION OF CRIMINALS. It would be unfortunate indeed if criminologists, the public, or the courts associated eugenical sterilization more closely with criminalistic individuals than with the insane, the feeble-minded, or any other of the ten types of socially inadequate individuals which comprise the whole range of socially unadapted types. A criminal is a person who has been convicted of crime. Crime is arbitrarily defined by the legislative authority of the State. A criminal may, or may not, be a degenerate. On the other hand the term criminalistic is biological and social rather than legal. It means an individual who, regardless of the nature of the statutory laws of the state or the freedom or incarceration of the subject himself, is antir social in his instincts and conduct to a degree which renders him a willful or at least a careless menace to the community. If one could prove that a given individual youth, before puberty, would upon maturity become a rapist or a sexual pervert, and that such tendencies were hereditary, society would be justified in sterilizing such individual, as a preventive measure, because the removal of the sex-gland before puberty stops the development of sex-impulses. Eugenical interests would be served if, in such cases degenerate inheritance lines were cut off, and current society would be protected against the anti-social conduct of the individual operated upon. But, to vasectomize or castrate an adult for the purpose of destroying his or her sex impulses is without purpose, because such operations upon adults destroy neither the sex-impulses nor the capacity for coitus. The science of internal secretions is still in its infancy. Ultimately this department of physiology may have something to contribute which will be of service to criminologists and social agencies which seek to govern impulses by controlling internal secretions. Thus, the therapeutic promise of sterilization is not great enough to justify its widespread use. There is, however, a modicum of control over the impulses to be derived from castration, which small personal and social benefit could be well considered as a secondary matter in determining upon the particular type of sterilization in a given case in which eugenical sterilization has been decided upon. For this reason in the model law the State Eugenicist is given authority to decide upon the particular type of sterilizing operation or treatment, in order that he may, in consultation with medical authorities, select that particular type which, as the law states, will give due consideration to possible therapeutic benefit. For eugenical purposes the legal term criminal carries little meaning, but criminalistic connotes an hereditary degenerate make-up. Only those persons who constitute the latter
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    118 Analysis of the Sterilization Laws by Subject class should be included within the operation of a eugenical sterilization statute. The lack of a clean-cut understanding of the distinction between criminal and criminalistic, but at the same time a vague appreciation of its truth, has caused several states to attempt to apply eugenical sterilization to a certain type of criminals determined, not by scientific pedigree studies, but by a certain number and kind of convictions under the criminal laws. The enactments of the several states in this regard follow: 1. INDIANA: The law applies to institutions "entrusted with the care of confirmed criminals, idiots, rapists and imbeciles." There is no special reference to the expectation of criminalistic tendencies on the part of the potential offspring of such inmates. 2. WASHINGTON: The first law in Washington meant to reach degenerates by applying to habitual criminals and to persons "adjudged guilty of carnal abuse of a female person under ten years of age, or of rape." The Second Statute of Washington applies to habitual criminals, who have been convicted three or more times of a felony, moral degenerates and sexual perverts. In this second law the application to criminalistic persons is not punitive, but this class are included when, in particular cases, they are shown to be hereditary degenerates. 3. CALIFORNIA: The first California statute selected for sterilization from the state prisons inmates committed for life, and those showing sexual or moral perversions, or twice committed for sexual offense, or three times for other crimes. The second California statute makes any recidivist lawfully confined in a state prison liable to the asexualization act. 4. CONNECTICUT: In Connecticut the law legalizes the sterilization of inmates of the state prison and insane hospitals "if, in the judgment of the majority of said board, procreation by any such person would produce children with an inherited tendency to crime * * *." 5. NEVADA: The Nevada statute follows the wording of that of Washington by applying to habitual criminals and persons "adjudged guilty of carnal abuse of a female person under ten years of age, or of rape." 6. IOWA: The second Iowa statute made sterilization mandatory in case of persons twice convicted of felony, or of sexual offense other than white slavery, for which latter offense one conviction was sufficient to make sterilization compulsory. The third sterilization law of Iowa omits all reference to institutions for the criminal classes, and criminalistic tendencies in possible offspring. 7. NEW JERSEY: In New Jersey the criminals who come within the operation of the law are "those who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as in the opinion of the board of examiners shall be deemed to be sufficient evidence of confirmed criminal tendencies." 8. NEW YORK: The New York statute in reference to criminals follows the exact wording of the New Jersey law. 9. NORTH DAKOTA: The sterilization law of North Dakota applies to the inmates of state institutions for the feebleminded, insane and criminal classes, procreation by whom would, in the opinion of the board, "be likely to result in defective or feeble-minded children with criminal tendencies    * * *." 10. MICHIGAN: The Michigan statute makes no direct reference to criminals or criminalistic tendencies. 11. KANSAS: The first sterilization law applies to state institutions for the insane, feeble-minded, epileptic, and habitual criminals, and authorizes the sterilization of the particular inmates of such institutions by whom, in the judgment of the authorities, procreation would "produce children with an inherited tendency to crime * * *." The second sterilization law of Kansas follows the wording of the first in reference to criminality. 12. WISCONSIN: The statute is applicable to criminals on the same basis as to the insane, feeble-minded and epileptic, with no special reference to criminalistic tendencies expected in the potential offspring. 13. NEBRASKA: The law applies to feeble-minded and insane inmates of penitentiaries, reformatories and industrial schools on the same terms as to inmates of institutions for the feeble-minded and insane. 14. OREGON: The law applies to habitual criminals, moral degenerates and sexual perverts on the same terms as to other classes of the socially inadequate, and includes among the types of possible children, the birth of which it seeks to prevent, those with an inherited tendency to "criminality or degeneracy."

  

  
    Page 147
    

  
  
    Analysis oe the Sterilization Laws by Subject 119 15. SOUTH DAKOTA: The statute makes no reference or allusion to institutions for the criminal classes, nor to criminality. The application of sterilization to criminals in any manner which partakes in the least of the nature of punishment is repugnant to the spirit of American institutions, and is apt to work eugenical injury as well as eugenical benefit. The inmates of institutions for the criminal classes should be subject to eugenical sterilization laws on the same terms as inmates of institutions for all other types of custodial care, and members of the population at large, who, as the result of scientific pedigree studies, are proven to be potential parents of socially handicapped or unadapted offspring. Comment: Crime and Sterilization In Iowa the law was declared to be a bill of attainder because it selected by legislative enactment for punishment certain individuals of a very limited class. It was ex post facto because it was apparently applicable to persons twice convicted of certain offenses in which cases one of the offenses at least might have been committed before the enactment of the law. It placed the individual "twice in jeopardy of life or limb" because it applied to criminals as an additional punishment, after they had been duly convicted of crime. If sterilization in Iowa had been ordered as a part of the original judgment and sentence, then the only basis for attack under the bill of rights would have been "cruel and unusual punishment." In Nevada the law was not attacked on the grounds which rendered the Iowa statute invalid, but was declared unconstitutional because the constitution of Nevada forbids "cruel and unusual punishment." In Washington the first law (exactly the same as that in Nevada), was upheld because the constitution of Washington forbids only "cruel punishment." Sterilization in America, if not cruel, is certainly unusual. The second law applies to criminals as a degenerate class, and is not carried out as a punitive measure, nor connected with any sentence. There is always danger in these specialized sterilization laws applicable only to limited criminal classes, that the provision forbidding "class legislation" will be transgressed. Eugenical sterilization must, moreover, eliminate all signs and suggestions of punishment. Its motive is solely race betterment. It is highly probable that no court in the land would declare a sterilization statute unconstitutional on the grounds of "class legislation" if it applies to potential parents of socially inadequate offspring and goes further to provide adequate means for demonstrating such potential parenthood, and further applies with equal force to all of the generally recognized classes of socially handicapped and unadapted. Such a statute would be well within the police power of the state, because the good, which it would do the general welfare, would amply justify the restriction of so-called "personal rights," which restriction is, of course, inherent in every statutory provision. There must, however, always be a justifiable return commensurate with the extent of the invasion of personal rights. The eugenicist must demonstrate to the legislatures and to the courts that eugenical sterilization is a social remedy well within such limitations. In the "Journal of the American Institute of Criminal Law and Criminology" the matter of sterilization has received attention from time to time: 1. 1911-1912, Vol. 2, p. 141. A note signed A. M. reviews an article by Dr. A. Good, a Swiss authority on sterilization, who had a short time previously written a paper for the Schweizerische Zeitschrift fur Strafrecht, in which he urged the adoption of the sterilization provision in the Swiss criminal code. The note continues: "The legally sanctioned domain of the physician is briefly discussed, including the sacrifice of the foetus to save the life of the mother, transfusions, transplantation, and scientific experiments. Sterilization (preferably by the application of the X-ray) is in the interest of the social body and is designed to make unnecessary more objectionable measures of prevention of conception and artificial abortion. The definition of legal justification of operations and medical duty should include the interest of the commonwealth, as well as that of the individual, wherever medical science recognizes the indications as justified in principle. The mediaeval church doctrine and popular prejudice naturally demand some precaution to prevent the animosity aroused by vaccination and prophylactic measures." 2. 1911-12, Vol. 2, p. 428. A note signed F. G. reviews briefly a pamphlet by Dr. Harry C. Sharp, formerly a surgeon of the Indiana State Penitentiary, who began performing vasectomy in that institution in 1899, and had up to the time of the publication of the pamphlet operated upon 456 cases.

  

  
    Page 148
    

  
  
    120 Analysis of the; Sterilization Laws by Subject 3. 1911-1912, Vol. 2, p. 965. Dr. Adolf Meyer reviews a paper, "Kastration und Sterilisation von Geisteskranken in der Schweiz Von Dr. Emil Oberholzer, Juristisch-psychiatrische Grenzfragen. VIII. Band, Heft 1-3, pp. 25-144." This paper records the case histories of 19 persons who were either castrated or sterilized, or for whom these operations were seriously considered but not carried out after due consideration by the medical authorities. After reviewing these cases, Dr. Meyer says: "Taking it all in all, the frankly recorded material shows the conditions for sterilization, but also the fact that a great deal of judgment is required which cannot easily be formulated in the words of a statute. It is of interest to note that among the parents of these patients hardly one of them would have offered sufficient provocation and opportunities for legal sterilization before the birth of these victims. We thus are not yet dealing with a panacea, but the problem deserves more extensive casuistic study, rather than mere figures of the hundreds of cases which have been operated on without any account or further analysis of the reasons and results." 4. 1912-1913, Vol. 3, p. 269. Here a letter by H. Havelock Ellis to the Editor of the Lancet is quoted in full. In this letter the writer considers the moral, the legal, and the eugenical aspects of sterilization. 5. 1913-1914, Vol. 4, p. 297. A note signed R. H. G. quotes the recently enacted sterilization law of Michigan. 6. 1913-1914, Vol. 4, pp. 326-358. A protest against laws authorizing the sterilization of criminals and imbeciles by Charles A. Boston. This article reviews the sterilization legislation up to date, and opposes the principle on the following grounds: "Before advocating such laws, I would wish to be assured that the interests of the community demand them; that the assumed principle of heredity be true; that the safeguards of liberty are not to be thrown aside for a merely imaginary good; that they be preserved as far as possible and that crude legislation (and in my view it is all crude) be avoided." 7. 1913-1914, Vol. 4, p. 420. Arthur J. Todd of the University of Illinois makes reference to six articles recently published in German periodicals on the subject of sterilization. He writes: "Sterilization of Criminals and Defectives. — The question of 'sterilization' has passed nearly through its academic stage. It is no longer to be regarded merely as the aberration or idiosyncrasy of some 'crank' warden, doctor or alienist. I was told last summer by the conservative secretary of a Western State Board of Charities that the only trouble with sterilization is that it is not used often enough! But when we begin to find serious notice taken by European scientific workers of American applications of sterilization we may safely presume that the principle has arrived! The German publication, Juristisch-psychiatrische Grenzfragen (Vol. Ill), last year contained two notable articles on this subject. One from Dr. Hans W. Maier, on the North American laws against the inheritance of crime and insanity and their application; the other from Dr. Emil Oberholzer, on castration and sterilization of the insane in Switzerland. Dr. Loffler, editor of the Osterreichische Zeitschrift fur Strafrecht (Heft. 6, 1912), notes these articles and gives a very fair resume of the problems involved. Other recent treatments of the sterilization question from different angles are to be found in Archiv f. Kriminal-Anthropologie, etc., XXXIX, 32; Zeitschrift f. die gesamte Strafrechtswissenschaft, XVIII, 446; Monatschrift f. Kriminal Psychologie und Strafrechtsreform, V, 734-743. Dr. Ernst Rosenfeld, in writing of his impressions as a delegate to the last International Prison Congress (Blatter f. Gefangniskunde, 45:286-9), concludes unfavorably on the practice of sterilization at least as he saw it in Indiana. Auf mich hat der Vorgang einen abscheulichen Eindruck gemacht, he says. But another distinguished foreign delegate, Dr. Gennat, Director of Prisons at Hamburg, recently expressed himself as favoring 'emasculation,' at least of men convicted of crimes against decency. We need not multiply examples. Enough has been said to warrant the criminologist or the lawyer in treating the sterilization question seriously in formulating his science or his project for legal reform." 8. 1913-1914, Vol. 4, p. 733. The full decision of the Supreme Court of New Jersey on the sterilization law. 9. 1913-1914, Vol. 4, p. 747. Dr. Henry B. Hemenway, of Evanston, Illinois, presents a criticism of Mr. Boston's paper above reported. He says: "Mr. Boston   seems far from satisfactory from the
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    Analysis of the Sterilization Laws by Subject 121 biological point of view. He evinces more of the contentiousness of a barrister than the critical analysis of a judicial mind. He is perfectly justified in suggesting that the sterilization laws have originated more among sociologists and amateur reformers than among scientific students of biology. His reference to telegony is unfortunate because it is one of the exploded theories of unscientific breeders; and he seems to have rather overworked his references to 'undesirable citizens.' " 10. 1913-1914, Vol. 4, p. 757. A note signed R. H. G. refers to the decision of the Supreme Court of New Jersey in setting aside the sterilization law of that state. 11. 1913-1914, Vol. 4, pp. 804-814. "Sterilization Laws from a Legal Standpoint," by Frank A. Fenning. The author is a member of the bar of the District of Columbia. This paper reviews sterilization legislation. The author says: "The social and the medical view, closely allied as they are, have been brought to the attention of the public far more often than the legal view. In the last analysis, however, it is the view that the courts will take which must influence and control the zeal of the social worker, as well as the activity of the surgeon." After reviewing the recent medical and psychopathic research he concludes: "Out of all of this patient research, this life work of men of marked attainments, we indulge in the expectation that we will be able to give treatment instead of punishment to the criminal, and to the weak-minded and the epileptic hold out that same ray of hope which shines now for many who in years bygone would have seen no light." 12. 1913-1914, Vol. 4, p. 934. Dr. Bernard Glueck reviews "Sterilisation und Kastration als Hilfsmittel im Kampfe gegen das Verbrechen. Von Dr. Friedr. Ludw. Gerngross. J. F. Lehmann's Verlag, Miinchen, 1913, pp. 39 M. 1.20." The reviewer finds that "The idea that society has a right to, and should, protect itself against its anti-social members, so warmly agitated at the present time is by no means a new one." "Already in the ancient Greek and Roman states there was a recognition of this principle, but we of today shudder at the mere mention of the methods used by the ancients." Dr. Glueck then refers to the discussion of the legal phases of the problem which the original paper presented, but it did not lend itself to brief abstraction. 13. 1914-1915, Vol. 5, p. 5. Arthur J. Todd, in a note entitled, "Sterilization and Criminal Heredity," approves of recent criticisms of the sterilization laws and says: "The critics of such legislation are right in asserting that criminal inheritance remains yet to be proved. They may be wrong, however, in going on to conclude that sterilization is a 'cruel and unusual punishment,' and of no practical utility." * '' "And it is surely within the rights of the state to prevent habitual criminals and defective delinquents from procreating children at all, since they are manifestly unfit for rearing them. It is not germs of criminality we ought to fear, but lack of constructive parental capacity. It would be well if future discussions kept this aspect of the problem clearly in view." 14. 1914-1915, Vol. 5, pp. 364-370. "Marriage, Sterilization and Commitment Laws Aimed at Decreasing Mental Deficiency," by Jessie Spaulding Smith. The writer, who is a teacher of special classes in Oakland, California, recognizes the high fecundity of many degenerate families, and advocates asexualization as an aid to the custodial care of feeble-minded persons in controlling the general problem in hand. She enumerates the existing sterilization laws. 15. 1914-1915, Vol. 5, pp. 419-425. This article gives in full the decision of the District Court of the United States for Southern Iowa (Eastern District), relating to the sterilization law of Iowa. 16. 1914-1915, Vol. 5, pp. 514-539. "Sterilization of Criminals" (Report of Committee H. of the Institute, Joel D. Hunter, Chairman). 17. 1916-1917, Vol. 7, pp. 373-378. "Sterilization of Criminals" (report of Committee F. of the Institute, Joel D. Hunter, Chairman). 18. 1916-1917, Vol. 7, p. 591. A letter to the Editor of the "Journal of Criminal Law and Criminology," written by W. F. Gray, in which the writer favors the sterilization of certain classes. He believes that the conditions are such "that something should be done to check the rapid increase of the insane, feeble-minded, and degenerate persons." He has approved for the State of Illinois a proposed legislative act modeled from the one which originally appeared in Bulletin 10-b of the Eugenics Record Office.
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    122 Analysis oe the Sterilization Laws by Subject 19. 1916-1917, Vol. 7, p. 611. A draft of the proposed sterilization law for Illinois above referred to. 20. 1916-1917, Vol. 7, p. 753. A letter to the Editor of the "Journal of Criminal Law and Criminology," written by Dr. William S. Sadler of Chicago. The writer favors sterilization as a eugenical measure. After a general discussion he reaches the topic of immigration, and says: "Even our immigration laws are based on finances and education, and not on blood and taint. We should keep out of this country all classes who are eugenically unsound and let in the eugenically sound immigrant, whether he can read or write or has a dollar. We can teach him to read and make money after he reaches our shores." Continuing to the subject of feeble-mindedness, Dr. Sadler says: "When it comes to sterilization, I am interested in just one fundamental proposition, and that is feeble-mindedness with its second cousins, epilepsy and insanity. I am decidedly opposed to this agitation for the sterilization of criminals, paupers, prostitutes and inebriates. I believe that considerably more than 75 per cent of public prostitutes, are feeble-minded. I believe that more than half of our criminals are feeble-minded, subnormal or otherwise falling in the category of moronism. I believe statistics bear out the assertion that almost 90 per cent of our paupers belong to this group. As to the per cent of feeble-minded among confirmed drunkards, I am not aware that we are in possession of anything reliable in the way of statistics." 21. 1917-1918, Vol. 8, page 449. "Sterilization of Criminals" (Report of Committee "F" of the Institute and a minority report, William A. White, Chairman). The Survey (Nov. 24, 1917) commented editorially on this report. 22. 1917-1918, Vol. 8, p. 126. A draft of the proposed law for the sterilization of criminals, feeble-minded, insane, etc., in Pennsylvania. Other Pertinent References. 1. From the "Proceedings of the Fourth Annual Meeting of the American Institute of Criminal Law and Criminology and of the Wisconsin Branch," Milwaukee, Aug. 29-31, 1912, pp. 191-216. "Sterilization of Criminals and Defectives," being the Report of Branch Committee "D." 2. "Sterilization of Criminals" (report of Committee "H" of the Institute, Joel D. Hunter, Chairman, 1915). "The American Bar Association Journal," Vol. 2, No. 1, January, 1916, pp. 128-134. 3. "Hereditary Criminality," Judge Warren W. Foster, Pearson's Magazine, November, 1909. An article approving of the policy of legalizing eugenical sterilization. 4. "Sterilization of the Unfit," New York Law Journal, October 8, 1912 (Vol. XLVIII, No. 7, p. 136). A commentary on the decision of the Supreme Court of Washington State v. Feilen, in which the court upheld the constitutionality of the punitive sterilization statute. The commentator says: "It seems highly probable that under the police power as now radically exercised by legislatures with judicial sanction, statutes of this general purpose will be held as protective expedients for. society. And the decision of the Supreme Court of Washington is of wide significance because dealing favorably with a constitutional question incidental and tributary to the main one. Persons guilty of rape and habitual criminals if not insane or feeble-minded, must be dealt with on the theory of punishment for crime. By holding sterilization not to be an unconstitutional punishment the Washington court assures a wide scope to the statute for social improvement of future generations.'' 5. Harvard Law Review, Vol. XXVI, No 2, December, 1912, pp. 163-165. "The Constitutionality of the Compulsory Asexualization of Criminals and Insane Persons.— On the theory that modern scientific investigation has demonstrated that idiocy, insanity and criminality are hereditary, several states have recently passed statutes providing for the compulsory asexualization of the inmates of insane asylums and state prisons in cases where it seems advisable to a board of medical examiners.i The application of this provision to others besides criminals and the manner and purpose of its imposition makes it clear that it should not be regarded as a punishment but as an exercise of the police power. This power certainly enables the state to take some measures to protect itself against the birth of undesirable citizens, since limitations on the right to marry have been upheld on this grounds Furthermore, the fact that this purpose is achieved by performing an operation is not a fatal objection, for it is clear that a state can inflict physical injury on individuals for the protection of society.
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    Analysis op1 the Sterilization Laws by Subject 123 Compulsory vaccination laws, for instance, have been upheld,3 and the operation of vasectomy, at least, is hardly more serious than vaccination.4 If, therefore, there is a probability that the persons to be operated upon will produce insane or degenerate offspring, the statutes are constitutional. Since the insanity of lunatics is generally inherited^ the statutes, in so far as they apply to lunatics, would thus seem to be valid. a "With regard to criminals, however, the statutes are less easy to sustain. The researches of criminologists have demonstrated that a large number of criminals have an inborn and hereditary tendency to crime,7 but such criminals probably form only a minority of the inmates of penal institutions^ Therefore mere conviction of crime is insufficient to justify society in taking this drastic means of protecting itself against the criminal. Asexualization can only be justified in the case of born criminals,9 and unfortunately in the present state of scientific knowledge it seems impossible to distinguish most born criminals from criminals by acquired habit.io Therefore born criminals who cannot be proved to be such must be granted immunity. However, there are probably some criminals whose degenerate character can be ascertained, and if a statute can be so drawn as to limit its operation to such as these it should be constitutional.!! "It is possible, however, for a legislature to change the aspect of the constitutional question by imposing sterilization as a punishment for crime.12 As such it is not unconstitutional unless^ cruel and unusual. A recent case holds that vasectomy is not a cruel punishment for statutory rape.u State v. Feilen, 126 Pac. 75 (Wash.). The scope of the provision against cruel punishment has never been clearly defined, but it certainly prohibits torture,i5 and, looked at apart from its purpose, vasectomy is a mild form of torture. The fact that there is a rational purpose behind it makes it doubtful, however, if it can be said to shock public feeling, which has sometimes been laid down as the test of cruel punishment.™ Yet, in the case of those convicted of some of the crimes included in the Washington statute, the act authorized the asexualization of persons against whom society is not in need of this protection^ As to them the punishment seems cruel, and the statute which imposes it unconstitutional. At all events, it is thoroughly objectionable, since it imposes as a penalty for certain classes of crime a treatment which is justified, if at all, only by the physical nature of certain criminals." 1. Ind., Laws, 1907, c. 215; Conn., Pub. Acts, 1909 c. 209; Cal., Stat., 1909 c. 720; la., Laws, 1911 c. 129. 2. Lonas v. State, 3 Heisk. (Tenn.) 287; State v. Gibson, 36 Ind. 389; Gould v. Gould, 78 Conn. 242, 61 Atl. 604. 3. Morris v. Columbus, 102 Ga. 792, 30 S. E. 850; Jacobson v. Massachusetts, 197 U. S. 11, 25. Sup. Ct. 358. 4. See 27 Medico-Legal Journal, 134. Vasectomy is a comparatively simple and painless operation consisting of the cutting into and binding up of a small portion of the vas deferens. It effectively sterilizes the subject but does not impair his health or take away his sexual instincts. 5. See Lombroso, Crime: Its Causes and Remedies, 168. 6. The right of the state to confine insane persons in asylums is clearly established. Dowdell, petitioner, 169 Mass. 387, 389, 47 N. E. 1033, 1034. This right has sometimes been based on state's authority to care for the helpless. See Dowdell, petitioner, supra; Chavannes v. Priestly, 80 la. 316, 320, 45 N. W. 766, 768. In some cases, however it is certainly based also on the state's right to protect society. See Shenango v. Wayne, 34 Pa. St. 184, 186; Keleher v. Putnam, 60 N. H. 30, 31. Preventing the procreation of lunatics is merely another method of exercising this right of social protection. 7. See Perri, Criminal Sociology, 28; Lombroso, Crime: Its Causes and Remedies, 151; Dugdale, The Jukes. 8. Perri estimates that born and habitual criminals together form about forty per cent of the total. See Perri, Criminal Sociology, 18. 9. The only objection which can be made to the legitimate children of habitual criminals is that they are likely to be reared in an atmosphere of crime. This is merely an inference, and if it proves correct the state can take them from the custody of their parents. See Van Walters v. Board of Children's Guardians, etc., 132 Ind. 567, 569, 32 N. E. 568, 569. The legislature clearly has no power to enact laws based on the principle that no one has a right to have children unless he can bring them up in an ideal environment. 10. See Saleilles, Individualization of Punishment,  129. 11. Inasmuch as it is very difficult to restrain the powers of the medical examiners within proper limits, the attempt to pass this sort of legislation at present seems inadvisable. The common provision that the operation may be performed whenever a majority or the examiners "decide that procreation would produce children with a tendency to disease" would seem to give dangerously wide powers to examiners who held extreme views as to the hereditary nature of crime; and yet it is hard to suggest a more satisfactory phraseology. 12. Although the purpose of the statute is not to avenge or prevent a particular crime, but rather to reduce the number of criminals, it would seem that since it provides for sterilization as part of the sentence imposed upon conviction of crime it must be regarded as punishment. Cf. State v. Ray, 63 N. H. 406. See People ex rel. Bradley v. Illinois State Reformatory, 148 111. 413, 419, 36 N. E. 76, 78. Contra, Prescott v. State, 19 Oh. St. 184. 13. The word "unusual" which is generally linked with "cruel" is not in the Washington constitution. Wash. Const., Art. 1, § 14. Its omission is not important, since it is always construed with cruel. Storti v. Commonwealth, 178 Mass. 549, 60 N. E. 210. 14. The precise crime of which the defendant was convicted was "the carnal abuse of a female person under the age of ten years." Wash., Rem. & Bal. Code, §§ 2287. 2436. 15. See Wilkerson v. Utah, 99 U. S. 130. 136: State v. "Williams, 77 Mb. 310, 312. Some courts hold that a punishment may also be cruel because excessive. State v. Driver. 78 N. C. 423; Weems v. United States, 217 U. S.
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    124 Analysis of The Sterilization Laws by Subject 349, 30 Sup. Ct. 544. Contra, Aldridge v. Commonwealth, 2 Va. Cas. 447. Since rape may be punished by death, sterilization can hardly be regarded as an excessive penalty. Rayna v. State, 75 S. W. 25. 16. See Cooley, Constitutionl Limitations, 473; State v. Becker, 3 S. D. 29, 41. Furthermore, the apparent theory of the statute that the crime of which the defendant was convicted is strong evidence of his degenerate character seems reasonable, although it has been asserted that such crimes are mainly due to the effect of civilization. See Lombroso, Crime: Its Causes and Remedies, 256. 17. The act authorizes the sterilization of habitual criminals. Wash., Rem. & Bal. Code, § 2287. Habitual criminals include those who have been three times convicted of petit larceny. Wash. Rem. & Bal. Code, § 2286. Larceny is common among born criminals. See Lombroso, Crime: Its Causes and Remedies, 154. Nevertheless, the fact that a man has been found guilty of three small thefts is insufficient evidence of his degeneracy. This objection is hardly lessened by the fact that the sterilization of such persons is discretionary with the court, since this discretion may be exercised arbitrarily. The matter of sterilization applicable to the criminal classes is summed up from the eugenical point of view as follows: 1. The criminalistic classes and inmates of institutions for criminals should be subject to the eugenical sterilization statutes of the states without favor or discrimination upon exactly the same terms to which all other inhabitants of the state are subjected, namely, the proof by pedigree studies of the potential parenthood of socially handicapped or unadapted offspring on the part of a given individual. 2. No element or suggestion of punishment should enter into a sterilization statute, because eugenical sterilization has for its sole purpose the improvement of racial qualities. 3. If, however, a state desires to enact a statute providing for the sexual sterilization of all criminals on a purely punitive basis, it is legally essential that the order for sterilization be made part and parcel of the original sentence passed by the court. If sterilization is ordered on all inmates of certain institutions, which inmates have previously been sentenced for a given crime, then such order, as in the Iowa case, will doubtless be held to constitute a bill of attainder. Moreover, this Iowa decision implies that sterilization is a serious thing, requiring in each case due process of law. Finally, punitive sterilization is not in any degree a simple therapeutic detail, such as vaccination, which has been settled by the courts of the country as being well within the provisions of administrative and executive powers granted under legislative authority, and not requiring court procedure in each particular case. But it seems probable that, in a majority of the states at least, a purely or partly punitive statute authorizing sexual sterilization would be held to constitute cruel and unusual punishment, and therefore, would be held unconstitutional and of no effect. 4. No appreciable mitigation of vicious sex-tendencies results from sterilization, except in the removal of the sex-gland before puberty. 5. Criminologists generally have not contended that sterilization is a reformatory measure. REFERENCES. P. Nacke, "Die Kastration bei gewissen Klassen von Degenerirten als ein Wirksamer Socialer Schutz," Archiv. fur Kriminalanthropologie, Bd. Ill, 1899, p. 58; id. "Kastration in Gewissen Fallen von Geisteskrankheit," Psychistrisch - Neurologische Wochenschrift, 1905, No. 29. Angelo Zuccarelli, "Assessualizzazione o sterilizzazione dei Degenerati," Ii'Anomalo, 1898-99, No. 6; id., "Sur la necessite et sur les Moyens d'empecher la Reproduction des Hommes les plus Deg€ner6s,'' International Congress Criminal Anthropology, Amsterdam,   1901. Nacke, N~eurologisch.es Centralblatt, March 1, 1909. The original account of these operations is reproduced in the PsychiatrischNeurologische "Wochenschrift, No. 2, 1909, with an approving comment by the editor, Dr. Bresler. Flood, "Castration of Idiot Children," American Journal Psychology, Jan., 1899; also Alienist and Neurologist, Aug., 1909, p. 348. Havelock Eflis, Sex in Relation to Society (Vol. VI of Studies in the Psychology of Sex), pp. 614-615, Castration and Negative Eugenics. Millant, Castration Criminelle et Maniaque, 1902. 12. LEGAL LIABILITY OF EXECUTIVE   AGENTS AND SURGEONS IN EXECUTING THE SEVERAL EUGENICAL STERILIZATION LAWS. The responsibility for eugenical sterilization,   or sterilization for therapeutic motives   must, of course, rest entirely with the law. It would be not only unfair, but also quite illogical to hold the executive agents of the statute personally or criminally liable for executing both the letter and the spirit of the law in cases which undoubtedly fall within the scope of the statute itself. However, some of the sterilization laws have deemed it fitting to make special provisions in reference to the immunity from criminal liability on the part of the particular executive agents. 1. INDIANA. No reference. 2. WASHINGTON. First Law: No reference. Second Law: (Sec. 9.) "No surgeon performing  the operation provided for in the
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    Analysis oe the Sterilization Laws by Subject 125 preceding section under the direction of the superintendent, or other officer in charge of such institution, shall be held criminallyliable therefor or civilly liable for any loss or damage on account thereof, except in case of negligence in the performance of such operation." 3. CALIFORNIA. First law. No reference. Second Law — Section 1. "* * * Asexualization, whether with or without the consent of the patient, shall be lawful and shall not render said Commission, its members or any person participating in the operation, liable either civilly or criminally." Sterilization Provision of law of California establishing Pacific Colony. This statute follows the exact wording of the second California statute, in reference to freedom from civil or criminal liability. 4. CONNECTICUT. No reference. 5. NEVADA. No reference. 6. IOWA. First Law. No reference. Second law— no reference. Third law — no reference. 7. NEW JERSEY. Section 3. "* * * No surgeon performing an operation under the provisions of this law shall be held to account therefor, but the order of the Board of Examiners shall be a full warrant and authority  therefor." 8. NEW YORK. Section 352. "* * * No surgeon performing the operation under the provisions of this Act shall be held to account  therefor." 9. NORTH DAKOTA. Section 9. "* * * No surgeon who shall skillfully perform any operation as authorized by this Act shall be held accountable therefor, but the findings and order of this said Board of Examiners by the court, or the consent of such inmate and parents or guardian shall be his full warrant and authority therefor." 10. MICHIGAN. No reference. 11. KANSAS. First Law. No reference. Second Law — no reference. 12. WISCONSIN. No reference. 13. NEBRASKA. No reference. 14. OREGON. No reference. 15. SOUTH DAKOTA. No reference. 13. PUNISHMENT FOR DERELICTION IN EXECUTING THE LAW. Most of the sterilization statutes present so many dangers in the mandatory chain between the legislative enactment and the actual sterilization of the particular subject that the effect of such laws is to make them an optional agency in the hands of their executive agents. However, after certain preliminary processes have, on the option of their executive agents, been got through with, one of the statutes makes mandatory, under pain of fine or imprisonment, the further execution of the law. An examination of the statutes reveals the following situation in this regard: KANSAS. First Sterilization Law, Chapter 305, Laws of 1913, Section 3. "Any managing officers herein charged with any duty specified in section 1, who shall fail, neglect or refuse for sixty days or more in the performance thereof, shall be guilty of a misdemeanor and subject to a fine of not more than one hundred dollars, or imprisonment in the county jail for not more than thirty days, or both such fine and imprisonment." Doubtless the laws governing administrative officers generally, in many other states, would be applicable to officers who are derelict in enforcing the sterilization statute. It would seem that in a model sterilization statute little need would be found for this particular provision, but that great care should be taken by legislative provision to insure the appointment of competent and honest men. The laws of the state covering executive derelicts generally should be depended upon to insure competent activity on the part of a particular executive agent. 14. PUNISHMENT FOR THE ILLEGAL USE OF SEXUAL STERILIZATION. With the advent of eugenical sterilization and the spread, among surgeons of practice and skill in sterilizing operations, and further with the spread of the knowledge that many physicians and surgeons possess a relatively simple method of making individuals sexually sterile, there will doubtless be an appeal to the medical and surgical profession on the part of certain irresponsible and sexually indulgent individuals to be made sexually sterile, in order that they may ply their trade or indulge their sexual appetites more freely and with less danger of parenthood than is possible in the case of persons who are sexually fertile. It is probable that the hereditary moral qualities of such persons would be found to be of such low value to the state that the perpetuation
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    126 Analysis of the Sterilization Laws by Subject of their kind would be of little value. Still there is the moral and hygienic aspect of unbridled license, and the matter of tampering illegally with a function, so vital to the interests of the state as the reproductive power, is of such moment that several of the sterilization statutes have sought to control the illegal use of surgical sexual sterilization by devoting a section of the statute to defining what constitutes the illegal use of sexual sterilization and prescribing punishments for breach of the law. In reviewing these statutes we find the following provisions: 1. CONNECTICUT. Sterilization Statute, Chapter 209, Public Acts 1909, Section 2: "Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise promote the performance of either of the operations described in section one, of this act, for the purpose of destroying the power to procreate the humane species, or any person who shall knowingly permit either of such operations to be performed upon such person, unless the same shall be a medical necessity, shall be fined not more than one thousand dollars, or imprisoned in the state prison not more than five years, or both." 2. IOWA. First Sterilization Law, Chapter 129, Acts of 34th General Assembly, Section 2: "Except as authorized in this act, every person who shall perform, encourage, assist in or otherwise promote the performance of either of the operations described in Sec. 1 of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such persons, unless the same shall be a medical necessity, shall be fined not more than one thousand ($1,000.00) dollars, or imprisoned in the county jail not to exceed one year, or both." Second Sterilization Law, Chapter 187, Acts of 35th General Assembly, Section 4: "Except as authorized in this act, every person who shall perform, encourage, assist in or otherwise promote the performance of either of the operations described in section one of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such persons, unless the same shall be a medical necessity, shall be fined not more than one thousand dollars, or imprisoned  in the penitentiary not to exceed one year, or both." Third Sterilization Law, Chapter 202, Acts of 36th General Assembly, Section 4: "Except as authorized in this act, every person who shall perform, encourage, assist in, or otherwise promote the performance of the operations described in section two of this act for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such person, unless the same shall be a medical necessity, shall be fined not more than one thousand dollars, or imprisoned in the penitentiary not to exceed one year, or both." 3. NEW YORK. Public Health Law, 1912, Article 19, Sec. 353: "Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise permit the performance of the operation for the purpose of destroying the power to procreate the human species, or any such personwho shall knowingly permit such operation to be performed upon such person, unless same shall be a medical necessity, shall be guilty of a misdemeanor." 4. MICHIGAN. Public Acts 1913, Act No. 34, Section 5: "Except as authorized by this act, every person who shall perform, encourage, assist in, or otherwise promote the performance of either of the operations described in section one of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to bft performed upon such person, unless the same shall be a medical necessity, shall be guilty of a felony, and upon conviction thereof shall be fined not more than one thousand dollars, or imprisoned in the state prison not more than five years or both, at the discretion of the court before whom the said person or persons were so convicted." 5. KANSAS. First Law, Chapter 305, Session Laws of 1913, Section 2: "Except as authorized by this act, every person who shall perform, encourage, assist in, or oth• erwise promote the performance of either of the operations, described in section 1 of this act, for the purpose of destroying the power to procreate the human species, or any person who shall knowingly permit either of such operations to be performed upon such a person, unless the same shall
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    Analysis of the Sterilization Laws by Subject 127 be a medical necessity, shall be fined not more than one thousand dollars, or imprisoned in the county jail not exceeding one year, or both." Second Law, Chapter 299, Session Laws of 1917, Section 7: "Except as authorized by this act, every person who shall perform, encourage, assist in or otherwise promote the performance of either of the operations described in this act, for the . purpose of destroying the power to procreate the human species, unless same shall be a medical necessity, shall be fined not less than $100.00 nor more than $500.00, and imprisoned in the county jail not less than six months nor exceeding one year." 6. WISCONSIN. Chapter 693, Laws of 1913. Section 3. "* * * provided, however, that the operation shall not be performed except in such cases as authorized by the said board of control." Because of the liabilities of abuse of surgical sexual sterilization if the practice becomes widespread for eugenical purposes, it would appear wise to include in future statutes provisions against the illegal use of this method of preventing human reproduction. 15. THE LEGAL ASPECT OF SEXUAL STERILIZATION FOR THERAPEUTIC  PURPOSES.1 To each of the 124 state institutions for the various types of the socially inadequate classes which are or have been subject to the several sterilization laws, the following questions were put: 1. Can you, in ordinary course of your professional practice, perform any operation under this law that would be forbidden or illegal without it? Answers: Institution not under the law:  16 No:  25 Yes:  15 Must have consent of patient, or State Board of Health, etc. ... 7 Law declared unconstitutional  8 No cases :  20 Law specifies classes  2 Applicable only to parole cases.... 1 Don't know  8 No such law..  4 No answer :  18 Total  124 2. What in your opinion is the medical value of the statute? Answers: Decided value :  21 Slight value  8 No opinion to offer :  20 No value  8 No answer :  67 Total  124 3. What is the eugenical value of the law? Answers: Decided value :  50 Doubtful  5 No opinion  6 No value  2 No answer :  61 1 See also page 100. Total  ,  124 For therapeutic purposes it would appear that the existing laws may be regarded as superfluous^ because they grant no new authority and impose no additional responsibility. It is true that many of the sterilization statutes permitted' the sterilization of certain inmates on the grounds that such operation might benefit the physical and mental condition of the particular inmate. It seems probable, however, that the laws controlling the medical and surgical treatment of inmates of institutions generally cover surgical operations which were based upon sound medical reasons, and which operations incidentally involve the destruction of the reproductive functions of the individual. Just as the attempt to make sexual sterilization a punishment for crime has proven to be entirely repugnant to our institutions, and of little eugenical value, the authority granted to use sterilizing operations for therapeutic purposes is entirely superfluous and of no eugenical value. Eugenical sterilization has but one purpose, the cutting off of the descent lines of individuals with defective and degenerate hereditary traits. Punishment for crime, and remedies for physical ailments of the particular individual, are problems not for eugenics, but respectively for criminology and for medicine. Many cases are reported in different states in which surgeons, without regard to statutes in reference to eugenical sterilization, but apparently entirely safe-guarded by other laws controlling surgical practice, have by surgical means sexually sterilized their
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    128 Analysis of the Sterilization Laws by Subject patients. In these cases several motives have been reported: first, to forestall possible future pregnancies which would be apt to be obstetrically difficult; second, other cases which would be especially burdensome economically or socially; and third, on account of eugenical desirability. It is here pertinent to call attention to the fact (p. 86, Chapter IV) that the Buffalo State Hospital practices eugenical sterilization on its own responsibility. But in even more cases sexual sterilization has been performed as an accompaniment, surgically unnecessary but desirable for one or more of the above stated reasons, of gynecological operations. In such cases it appears that sexual sterilization was not justified on its own account, but was made a by-product of operations having other primary purposes. 16. THE SEXUAL STERILIZATION OF INMATES OF CUSTODIAL INSTITUTIONS, PRIOR TO THEIR RELEASE. No eugenical purpose would be served by the sexual sterilization of inmates of our larger custodial institutions unless such inmates are to be released into the population at large while still in the reproductive period. It is true that in some of the smaller alms-houses and ill-managed custodial institutions, female inmates are known to give birth to children who were conceived while the particular inmate was still in the institution, or while away on short parole, or at intervals between the commitment periods. But such occurrences are becoming rarer. If segregation in modern custodial institutions were general in the case of potential parents of degenerates, and such custodial care in all cases continued until the end of reproductive period of the particular inmates, there would be no object in eugenical sterilization. But the inmates of the custodial institutions and the potential parents of socially inadequate offspring are not in any state to any great degree one and the same class. Inmates of institutions are of two classes — potential parents of degenerate offspring, and persons who are not such. Similarly the same two classes exist in the population at large. This is the reason why eugenical sterilization laws which apply only to the inmates of institutions constitute "class legislation" in that such statutes create an unnatural and arbitrary sub-class within a larger natural class, some of which natural class are in institutions and some of whom are in the population at large. But to this entire general natural class, not to its arbitrary sub-class, the law, in order to be constitutional on the grounds of "equal protection of the laws" must apply. The superintendents of some of the larger custodial institutions oppose sterilization because they feel that sterilization if extensively used would cause society to diminish its support of extensive segregation of inadequates. They fear that it is proposed to apply sterilization to socially incapable and degenerate individuals, then turn such persons on their own resources and on charity in the population at large. They point out that if individuals of low natural inhibitory powers are sexually sterile, the knowledge of such sterility will break down the last modicum of self-restraint which these unfortunates possess in reference to sexual matters; that as a result sexual license,' accompanied by moral deterioration and in the spread of venereal disease, would be greatly increased. But here there is a confusion of the functions of a custodial institution and eugenical sterilization. Custodial segregation, if continued long enough in a modern institution, will safely take the place of sexual sterilization. But sexual sterilization cannot take the place of custodial care of a degenerate or defective individual. It would appear then that the statute should apply to the potential parents of defectives who are in institutions, but that the actual performance of the sterilizing operation or treatment may, in the case of the inmates of the institutions, be well suspended until the particular inmate is about to be released into the population at large. And if in the meantime the particular inmate has, due to disease or medical treatment or old age, lost the reproductive function, then of course there would be no eugenical object, even upon release of such an inmate, in executing the legal order for destroying the reproductive functions. With those laws which permit sexual sterilization for punitive or therapeutic, rather than for eugenical purposes, the application of the operation to inmates of institutions, regardless of their prospect of release or parole while still potential parents, is quite logical; but with the passing of punitive sterilization, and the superfluous nature of special   legislation permitting sterilization for
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    Analysis of the; Sterilization Laws by Subject 129 therapeutic purposes, the eugenical motive alone remains. This logically calls for sexual sterilization of potential parents of degenerates, who are inmates of custodial institutions, only in case such inmates are to be released or discharged while still capable of procreation. The laws in reference to the relation between the termination of custodial care and the time set for sterilizing the particular inmate are summarized as follows: 1. INDIANA. The law applies only to the inmates of certain institutions. There is no provision for suspending the order for execution in the case of life prisoners, nor is there any authorization for sterilizing potential parents of defectives in the population at large. 2. WASHINGTON. In Washington the first law is punitive and applies equally at the discretion of the judge in case of conviction for rape to a person committed for life and one committed for the minimum period. The second law applies generally to defective and criminal individuals" in institutions. Its intent is absolutely eugenical and therapeutic. 3. CALIFORNIA. The first statute applies generally to inmates of non-punitive institutions, but in the case of convicts sentenced to a state prison for life, and who exhibit continued evidence of moral and sexual depravity, the right to asexualize them shall apply. This last provision must be purely therapeutic in its intent; certainly it has no eugenical bearing. Second California statute applies only to inmates of institutions, with the same provision as the first statute for application to life prisoners. This statute, however, implies a more logically eugenical meaning by authorizing the state commission in lunacy, after consideration, to cause inmates of institutions to be asexualized before the release or discharge of such persons from institutional custody. The third and fourth statutes modify in no manner the provisions of the second in reference to the time of application of authorized  sterilization. 4. CONNECTICUT. The law applies only to inmates of institutions, with no provision for excepting individuals who are committed for life, cr who are not potential parents. 5. IOWA. The first law applies only to inmates of institutions, with no provision in reference to the probable length of period of commitment or potential parenthood. The second statute applies to the inmates of institutions, and also permits the board of parole or a district court to authorize the sterilization of persons at large who are afflicted with syphilis o*r epilepsy. The third sterilization law of Iowa applies only to inmates of institutions, with no provision for excepting the inmates apparently to be confined for life, and who are not potential parents. 6. NEW JERSEY. The law applies only to the inmates of the institutions, with no provision for excepting individuals apparently to be confined for life, or who are not potential parents. 7. NEW YORK. The law applies only to the inmates of institutions, with no provision for. excepting individuals apparently to be confined for life, or who are not potential  parents. 8. NORTH DAKOTA. This law applies only to the inmates of institutions, with no provision for excepting individuals apparently to be confined for life, or who are not potential parents. 9. MICHIGAN. The law applies only to the inmates of institutions, with no provision for excepting inmates apparently to be confined for life, or who are not potential parents. 10. KANSAS. The first and second statutes of Kansas apply to the inmates of institutions, with no provision for excepting inmates, apparently to be confined for life, or who are not potential parents. 11. WISCONSIN. The law applies only to the inmates of institutions, with no provision for excepting inmates apparently to be confined for life, or who are not potential parents. 12. NEBRASKA. The sterilization statute of Nebraska was the first in letter and spirit to recognize the eugenical purpose of the Act by modifying its application of sterilization to the inmates of institutions. It applies only to such inmates as are "physically capable of bearing or begetting offspring," and provides further that if after the investigation of the "family traits and history of all inmates who may be subject to parole or discharge from the institution," it is found "that such inmate is capable of bearing or begetting offspring," * that such children would probably become a so �
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    130 Analysis of the Sterilization Laws by Subject cial menace, and that the procreation hy such inmate would be harmful to society, and that such inmate should not be paroled or discharged, as the case may be, unless sterilized, then in every such case it shall be a condition prerequisite to the parole or discharge of such inmate, that said inmate be made sterile." 13. OREGON. The law applies only to the inmates of institutions, with no provision for excepting individuals apparently to be confined for life, or who are not potential parents. 14. SOUTH DAKOTA. The law applies only to the inmates of institutions, with no provision for excepting individuals apparently to be confined for life, or who are not potential parents. Twenty-two laws in reference to sterilization have been written on the statute books of American states. In only one instance was the law made applicable to persons in the population at large. This exception is to a very limited class authorized to be eugenically sterilized by the second sterilization law of Iowa (1913, Chap. 187, Acts of the 35th General Assembly, Sec. 2) "Those afflicted with syphilis or epilepsy may apply to the board of parole, or any judge of the district court, and upon order of such board or judge, the operation of vasectomy or ligation of the Fallopian tubes may be performed upon such person, and any law restricting marriage of such person shall be void and of none effect, in case one of the contracting parties has submitted to such operation and the same was known to both parties before their marriage." The student of eugenics, in making this particular analysis of the laws with reference to their attitude toward applying eugenical sterilization only to those potential parents of defective offspring who are inmates of institutions and who are to be discharged into the population at large while still physically able to bear or to procreate young, finds that the Nebraska statute stands out as the only law which has at all grasped the eugenical purpose of applying a sterili-. zation statute to the inmates of custodial institutions for the several types of socially unadapted. 17. CLASS LEGISLATION Section 1 of the XlVth Amendment to the Constitution of the United States provides that "no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws." The violation of the latter provision of this section, the denial of equal protection of the laws, constitutes what is called "class legislation." The law must, of course, establish certain standards and specifications for the application of the law. In so doing it creates legal classes, but these classes must, under this provision, be natural classes. They must not be too much subdivided or too artificial or arbitrary in their inclusions and limitations. In other words, the law, in depriving individuals of life, liberty, or property, must apply with equal force and without favor or hindrance to all persons within the state who conform to the general specifications set by the statute. Five of the eugenical sterilization statutes, Indiana (Chapter 215, Laws of 1907), New Jersey, (Chapter 190, Session Laws of 1911), Iowa, (Chapter 187 Session Laws of 1913), New York (Chapter 445, Session Laws of 1912) and Michigan, (Act No. 34 Sessions Laws of 1913) — have been declared unconstitutional, among other objections, in four cases on the ground that the statute, as drawn, constituted "class legislation." The judges in rendering their opinions in some cases criticised the expediency of the law and the effectiveness of its administration, matters which, of course, should be attended to by the legislative and executive departments, respectively. But in each case, finally, the court exercised its undoubted judicial prerogative in passing upon the constitutionality   of the act. There is another specification which custom demands of our American state legislation, and that is that there be a reasonable adaption of the means which the statute provides for effecting the desired end. There must be a compensation in benefit to the general welfare for the intrusion upon what might be called personal or natural rights of the citizen. Thus, if vaccination had been proven to be of no avail, doubtless the courts would have refused to uphold the constitutionality of a statute which so invaded the rights of the citizen to a great extent and still offered no return to the general welfare. But. vaccination having proved its medical worth, the courts quite generally have sustained the most radical provisions for compulsory vaccination.
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    Analysis of the Sterilization Laws by Subject 131 In relation to eugenical sterilization, what is the natural class to which the remedy must be applied, without constituting "class legislation" or denying the equal protection of the laws to all residents within the jurisdiction of a given state? The New Jersey court held that to apply sterilization to epileptic inmates of an institution and not to the epileptics of the same degree of degeneracy in the population at large constituted "class legislation." The court in this case moreover suggested that the limits of undesirable parenthood would be difficult to establish, that if the principle of sterilization of degenerates were upheld, there would be jio logical termination for its application. This latter opinion was of course not that of students of the socially indequate classes who had canvassed the whole field of socially handicapped and had learned that the classification of social inadequates and definitions which set them off quite sharply from the normal population are generally agreed upon by sociologists and eugenicists. If a particular state seeks to limit its sterilization laws to natural classes of degenerates, may it not contend that its segregation and commitment laws are so thorough that only in institutions are persons of degenerate stock who logically fall within the eugenical ban to be found? Could it not also contend that the sterilization of all feeble-minded persons of a certain degree of mental defect constitute a natural class to whom eugenical sterilization could be logically applied without any possibility of denying equal protection of the laws to all citizens of the state. It might even be argued that there is so much hereditary salvage in the insane classes, and so many types of the insane — indeed modern institutions often show thirty classes in their diagnosis reports — that the inclusion of the insane in the same category with the feebleminded would be illogical and would work eugenical harm in many cases. If in future cases the courts uphold the narrower view of "class legislation" which has been upheld by the four cases above mentioned, then doubtless the states will be found bereft of a power for race betterment which they may in the future care to exercise. The model sterilization statute, however, has no quarrel with "class legislation" because it applies to all individuals in the state, whether in institutions or in the population at large, who conform to a certain standard   stated in the statute of degenerate parenthood, regardless also of the particular type of defectiveness, whether feeble-minded, insane, criminalistic, or with gross physical defects. The law must thus, in order to be logical, not subject persons who are individually handicapped mentally or physically to sexual sterilization if their individual handicap is the result of accident or environment circumstances, and is not based upon hereditary qualities. This distinction is certainly sound . biologically, and its application helps to define more sharply the natural classes which the law holds should be made the basis for legislation. A court, in seeking to avoid discrimination by including all the insane persons within the scope of a sterilization law, would defeat its own purpose by not making the exceptions above described. A canvass of the statutes finds the following limitations of the application of eugenical sterilization, that is, individuals are selected for sterilization within these classes. 1. INDIANA. Inmates of institutions entrusted with the care of confirmed criminals, idiots, rapists and imbeciles. 2. WASHINGTON. First Law. Those adjudged guilty of carnal abuse of a female person under ten years of age, or rape. Second Law. Inmates of State custodial institutions who are feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts. 3. CALIFORNIA. First Law. Inmates of the state hospitals and the California Home for the Care and Training of FeebleMinded Children, and convicts in the state prisons. Second Law. Inmates of state hospitals for the insane, the Sonoma State Home, convicts in state prisons, and idiots. Amendment to the Second Law. No extension of classes. Law establishing the Pacific Colony. Application of sterilization statutes to inmates of the Pacific Colony. 4. CONNECTICUT. Inmates of the state prison and the state hospitals for the insane at Middletown and Norwich. 5. NEVADA. Those adjudged guilty of carnal abuse of a female person under ten years of age, or of rape. 6. IOWA. First Statute. Inmates of each public institution in the state entrusted with the care of criminals, idiots, feebleminded, imbeciles, drunkards, drug-fiends, epileptics and syphilitics. Second Law: All public institutions in the state entrusted with the care of crimi �
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    132 Analysis of the; Sterilization Laws by Subject nals, rapists, idiots, feeble-minded, imbeciles, lunatics, drunkards, drug-fiends, epileptics, syphilitics, moral and sexual perverts, and diseased and degenerate persons; also persons in the population at large who are afflicted with syphilis or epilepsy and who may voluntarily apply to a district court. Third Law. Inmates of the state hospitals for the insane. 7. NEW JERSEY. Feeble-minded, epileptic, and other defective inmates confined in the several reformatories, charitable and penal institutions in the counties and state, criminals who have been convicted of the crime of rape or of such succession of offenses against the criminal law as in the opinion of the board of examiners shall be deemed to be sufficient evidence of confirmed criminal tendencies. 8. NEW YORK. Feeble-minded, epileptic, criminal and other defective inmates confined in the several state hospitals for the insane, state prisons, reformatories and charitable and penal institutions in the state, including criminals who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as in the opinion of the board shall be deemed sufficient evidence of confirmed criminal tendencies. 9. NORTH DAKOTA. Inmates of the state prison, reform school, state school for feeble-minded, and the state hospitals and asylums for the insane. 10. MICHIGAN. Inmates of all institutions maintained wholly or in part by public expense, who have been adjudged by a court of competent jurisdiction to be mentally defective or insane. 11. KANSAS. First Law. Inmates of all state institutions entrusted with the care and custody of habitual criminals, idiots, epileptics,  imbeciles, and insane. Second Law: Inmates of the state penitentiary, the Hutchinson Reformatory, the state hospitals for the insane, the state hospitals for epileptics, the state Home for Feeble-Minded, and the state Industrial School for Girls. 12. WISCONSIN. Inmates of state and county institutions for the criminal, insane, feeble-minded and epileptic classes. 13. NEBRASKA. Inmates of institutions for the feeble-minded and insane, the penitentiary, reformatory, industrial home and industrial schools. 14. OREGON. Inmates of the Oregon state hospitals and the Oregon penitentiary, who are feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts. 15. SOUTH DAKOTA. Inmates of the state home for feeble-minded persons. This canvass shows a rather limited application of the principle of eugenical sterilization, but as the principles which govern the determination of degenerate parenthood and practical methods of gathering pedigree evidence are still not widely diffused among the social and eugenical workers of the country, these laws may be considered safe and sound in that they apply to such individuals who by due process of law have been declared to be socially unadapted to a degree which constitutes them a social menace. The decisions of the court in reference to their limited application, together with wider spread of the knowledge of human pedigree studies, will justify the correction of this objection of so limited an application that the statutes are apt to be held to constitute "class legislation." 18. WHAT CONSTITUTES DUE PROCESS OF LAW IN EUGENICAL STERILIZATION? Whenever a law commands that something be done in reference to individuals of a certain class, the members of which present a given legally defined condition, and the execution of the thing ordered is, or may be, distasteful or objectionable to the particular individuals affected, such a law is always considered an infringement of the personal liberty of the individuals affected by it. But this is the nature of all law — to command what shall be done and what shall not be done. A democracy permits such infringement of personal rights only in case the law applies without favor or discrimination to all members of the natural class presenting the legally defined conditions. In applying such a statute in America there must always be due process of law. This may be effected by requiring court procedure in cases involving a relatively great infringement on personal liberty, or by entrusting the application of the law to executive agents who in their discretion may decide summarily that the law applies or does not apply in a particular case. Obviously enough, this latter type of summary administration is applicable only to the less serious infringements on personal liberty,
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    Analysis of this Sterilization Laws by Subject 133 and the rights of persons affected by the laws are further safe-guarded by providing for appeals to the courts in case of apparent or supposed abuse of power. In reference to eugenical sterilization, the following questions arise: Is sterilization a surgical operation, and in compulsory cases an infringement on personal liberty to such an extent that it should be ordered only as a result of court procedure in which the individual propositus has a right to be heard, or may it be classed with those lesser infringements or intrusions on personal liberty which are entrusted in their execution to the arbitrary discretion of executive agents? Does the fact that sterilization results in the inability of the individual operated upon to produce young have any bearing on the matter, or will the law take into consideration only the danger to life of the surgical operation itself, and in the case of young persons the physiological consequences in development? Will all sterilizing operations come under the same class as to requiring due process of law — that is, will vasectomy, or even castration, in the male, and sterilization by scarifying and X-rays in the female, be classed as not endangering life, and therefore be ordered by an executive agent, whereas those operations upon the female which involve the opening of the abdominal cavity be classed with those dangerous to life, and therefore be ordered only with the consent of the patient, or by court order, after hearing and trial? The arguments for requiring court procedure in each case may be summed up as follows: (a) The destruction of the reproductive powers will effect directly the character of the next generation, and consequently is a matter of great social importance. (b) So far as the individual and the family are concerned, sterilization cuts most deeply into the most fundamental of all natural functions. (c) There is no necessity for haste in eugenical sterilization, as in the case of vaccination for an impending epidemic of smallpox, or the commitment of the insane who are momentarily in danger of committing serious anti-social acts. (d) The determination of defective parenthood is a matter which requires careful, extensive and technical study, and cannot be effected summarily and without due investigation. Eugenical sterilization lays a safe and sane democratic foundation for laws which will in the future govern not only the interests of race betterment, but be used to limit the human race, due to the prospect of overpopulation. If summarily applied, such limitation would be fraught with the greatest possibility for wrong to the individual and the race. The necessity, while population is still relatively sparse, for developing an effective and just court procedure for the determination of defective parenthood is very great. The arguments for entrusting eugenical administration to executive or administrative discretion are: (a) Potential parenthood of defectives is defined by legislative authority, and its execution should be entrusted to scientific and honest agents who will, as in the case of vaccination, determine the necessity for the application to individual cases. (b) An honest executive agent is much more apt to make a thorough and expeditious examination than is a court, which often permits cases to drag on for years; meanwhile the potential parent of defectives would be reproducing his or her defective stock. (c) Quarantine rests on individual executive discretion under a general statute, and not on court procedure in each case. (d) The commitment of insane to institutions, which involves as great an invasion of liberty as can be imagined, is entrusted to executive agents who are not required to conduct court procedure in order to make commitment legal. (e) In institutional cases, vaccination, dental work, operations for rupture, and many other surgical and medical treatments are permitted on the discretion of the superintendent, regardless of the consent of the individual, and certainly without court order. Even in punitive cases wardens and principals of prisons and reform schools are permitted considerable latitude in administering disciplinary punishment. If sterilization is for the benefit of the individual, should it not fall within this same category of remedial agencies placed at the disposal of superintendents of institutions? There are two groups of statutes in reference to their attitude toward the seriousness of eugenical sterilization as an invasion of personal freedom. The first group consists of those laws in which due process of law is achieved by making eugenical sterilization
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    134 Analysis of THE Sterilization Laws by Subject the subject of ministerial discretion, and not requiring court procedure in each case. In the second group are those statutes which evidently hold that eugenical sterilization is so fraught with possibilities for wrong to the individual in depriving him of life or liberty or of natural functions that if due process of law be effected, it is necessary in each case to provide court procedure, with the right to be heard, and the application of the order for sterilization as a result of the law and the evidence. It may even be held that the. facts of the case may be determined legally by jury. All of this does not, of course, imply that the state has not the right to impose eugenical sterilization upon defective families, but that in the orders for particular cases there is a difference of opinion in this early period of sterilization legislation concerning what constitutes due process of law. Under the term executive discretion are included all of those means of determination other than court procedure. Many states have sought to insure justice and efficiency by setting up a sort of semi-judicial commission, or entrusting the final determination to a board of directors. The essential feature of proceedings under such boards is, however, non-judicial in that the right of the person nominated for sterilization to be heard directly or by a mixed friend and attorney, and the application of the law solely upon the facts and the evidence, is lacking. It is clear that a state may effect legal eugenical sterilization, so far as satisfying due process of law, either through (a) the summary discretion of an administrative officer, or (b) a semi-judicial board of examiners or commission, or (c) court procedure based on law and evidence. In the model law which accompanies this study, procedure is provided as follows: A trained eugenicist acts in the executive capacity by securing evidence relative to socially inadequate parenthood, then brings the evidence before courts of competent jurisdiction who determine upon sterilization in accordance with the law and the evidence. If the law is properly drawn, court procedure may after the first few cases be expedited almost as promptly as under purely executive procedure. Thus in every case the people of the state will be assured that the most punctilious regard has been had for the rights of the particular individual  nominated for sterilization, and the opportunity for abuse of authority in executing a law fraught with such responsibilities to the state is reduced to a minimum. There are three groups of states in reference to their attitude in regard to what constitutes due process of law in ordering eugenical sterilization: GROUP I. States which effect due process of law through administrative discretion, or quasi-judicial boards or commissions. There is, of course, nothing to prevent the subject about to be operated upon, to appeal to the court for a hearing, but such appeal must be made and decided on the general laws of the state and not in accordance with a specific provision of the sterilization statute. GROUP II. States which provide for the investigation and ordering of eugenical sterilization by 'an administrative quasi judicial board or commission, but which provide, also, for an easy and convenient appeal to the courts by the subject. GROUP III. States which require court procedure in each particular case. GROUP I. Administrative Discretion. 1. INDIANA. The executive board consists of the regular institutional physician and two skilled surgeons, who make recommendations to the board of managers of the institution. "If, in the judgment of this committee of experts and the board of managers, procreation is inadvisable * it shall be lawful for the surgeons to perform such operations * * *." 2. CALIFORNIA. First Law: "Whenever in the opinion of the medical superintendent * * * it would be beneficial and conducive to the benefit of the physical, mental or moral condition of any inmate * * * he shall call in consultation the general superintendent * * they may perform  the same." Second Law: "* * the state commission in lunacy may in its discretion, after a careful investigation of all the circumstances, cause such a person to be asexualized    * * *" Amendment to the Second Law of California: "Before any person who has been lawfully committed to any state hospital for the insane * * * shall be released or discharged therefrom, the state commission * * * may H * * after examination.
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    Analysis oe the Sterilization Laws by Subject 135 cause such person to be asexualized, and such asexualization whether with or without the consent of the patient shall be lawful * * * » Law establishing the Pacific Colony. Section 42: "Before any inmate * * shall be released or discharged therefrom, the board of trustees on the recommendation of the superintendent * * may cause such person to be sterilized; and such sterili- , zation, whether with or without the consent of the inmate, shall be lawful """." 3. CONNECTICUT. The institutional physician and two skilled surgeons "* shall constitute a board, the duty of which shall be to examine such inmates of said institutions and if, in the judgment of a majority of said board, procreation by any such person would produce children with an inherited tendency to crime * * * then said board shall appoint one of its members to perform the operation * * ■* >> 4. IOWA. First Law: "The members of such board and the managing officer and the surgical superintendent of such institution shall judge of such matters." Second Law: "If a majority of them decide that procreation by any such inmates would produce children with a tendency to disease ""' * * then the physician of the institution shall perform the operation." Third Law: "* '"" * that whenever the superintendent and a majority of his medical staff shall * * * agree that it is for the best interests of the patient and society, they are hereby authorized to perform the operation of sterilization * ' and provided further that the superintendent of the hospital shall have secured the written consent of the husband or wife, if the patient is a married person, and if an unmarried person, the written consent of the parent, guardian or next of kin, if any there be within this state * * *." 5. NORTH DAKOTA. "If such board in its findings order such operation upon such inmate, it shall, in such findings, designate what operation is to be performed * * *." (Section 5.) 6. KANSAS. Second Law: The second sterilization law of Kansas differs from the first largely in that the first statute required court procedure in each particular case, whereas the second statute, that of 1917, organizes a board of examiners who may make final disposition of cases nominated to them by the authorities of the different institutions. (Section 1.) "But before such operation shall be performed a written notice shall be served on such inmate, and guardian, if there be one, of the time and place of a meeting and hearing at least thirty days prior thereto; and said inmate shall have the right to be represented by counsel and may introduce such evidence as may be desired." 7. WISCONSIN. (Section 3.) "If such experts and superintendent unanimously find that procreation is inadvisable, it shall be lawful to perform such operation * *." 8. NEBRASKA. The board of commissioners of state institutions designate a board of examiners consisting of five institutional physicians, three of whom constitute a quorum. "A determination or order of said board must be concurred in by at least three members thereof." This board, after an investigation, may order that (Section 3) """ * * it shall be a condition prerequisite . to the parole or discharge of such inmate that said inmate be made sterile (Section 4). "Before any such operation shall be performed, the nature, character and consequences of such operation shall be fully explained to such inmate and ...to the husband, wife, parent, guardian or nearest kin, as the case may be, and the assent of such inmate so far as said inmate is capable of assenting thereto." 9. SOUTH DAKOTA. In this state the superintendent of the institution for feebleminded persons makes a nomination to the State Board of Charities. (Section 2) "::" * * that it shall be the duty of said board * ""' * to determine whether it is improper or inadvisable to allow any such inmates to procreate * * *." If the board so decide "* * * then the physician of the institution * * * shall perform the operation * * *." GROUP II. Administrative Discretion with Provisions for Easy and Convenient Appeal to Court Procedure. 1. MICHIGAN. Authority is given to the management of any institution maintained wholly or in part by public expense ' to render incapable of procreation * any person who is mentally defective or insane * * *." Provision is made for the notification of the parent or guardian of
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    136 Analysis of the Sterilization Laws by Subject such person at least thirty days before performing the operation. when said parents or guardian object to the performance of such operation, then the question of the sanity of such person shall be referred to the probate court of the county in which the institution is located, where the question of the sanity and the necessity for this operation shall be determined as in other insane cases before such courts." 2. OREGON. In Oregon the State Board of Eugenics makes an investigation of the personal and family history of inmates reported to it by the superintendents of custodial institutions. This Board then prepares its findings in writing, and in case of operation deemed necessary, serves a copy of the order "* * * on said inmate, or in case of an insane person upon his legal guardian, and if such insane person have no legal guardian, then upon his nearest known kin within the State of Oregon, and if such person have no known kin within the State of Oregon, then upon the custodian guardian of such insane person." Section 6. "Any such inmate desiring to appeal from the decision of the said Board, or in case the person is under guardianship or disability, then the guardian of said inmate may take an appeal to the circuit court of the county * * *." 3. WASHINGTON. According to the second law, the duty of investigating into and reporting upon the family history and conditions of the inmate and decision upon the operation are entrusted into the hands of the institutional board of health, however, "*. * * Any such inmate desiring to appeal from the decision of said board, or in the case the person is under guardianship or disability, then the guardian of said inmate may take an appeal into the superior court of the county in which the institution, in which the inmate is confined, is located." "* * .* Provided said notice shall be filed within fifteen days of the date when notice of the board's decision is served on the inmate or his guardian, and said notice of appeal shall stay all proceedings of said board on said matter until the same is heard and determined on said appeal: Provided, further, That no operation shall be performed, upon any inmate until the time for appeal from the decision of the board has expired." (Sec. 5.) "* * * The trial shall be a trial de novo at law as provided by the statutes of the state, for the trial of actions at law.' (Sec. 6.) If the court or jury shall affirm the findings of said board, said court shall enter a judgment, adjudging that the order of said board shall be carried out as herein provided; if the court fail to affirm the decision of said board appealed from, then said order shall be null and void and of no further effect." (Sec. 7.) GROUP III. Court Procedure Required in Each Case Before Sterilization. 1. NEW JERSEY. Section 3: "* * * previous to said hearing the said board shall apply to any judge of the Court of Common Pleas ""' * * for the assignment of counsel to represent the person to be examined * *. All orders made under the provisions of this act shall be subject to review by the Supreme Court or any justice thereof, and said court may upon appeal from any order grant a stay which shall be effective until such appeal shall have been decided." 2. NEVADA. "Whenever any person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, or shall be adjudged to be an habitual criminal, the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation * * *." 3. NEW YORK. Section 352: "The board of examiners shall apply to any judge of the Supreme Court or county judge of the county in which said person is confined for the appointment of counsel to represent the person to be examined. * * All orders made under the provisions of this act shall be subject to review by the Supreme Court or any justice thereof, and said court may upon appeal from any order grant a stay, which shall be effective until such appeal shall have been decided * * *." 4. KANSAS. First Law: The managing authorities of the custodial institutions make investigations concerning the inadvisability of allowing certain of their inmates to procreate. (Section 1) "* * * then said authority shall report their conclusions with a recommendation to the District Court or any court of competent jurisdiction in and for the district from which such inmate or inmates has been committed * * *. The
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    Analysis of the Sterilization Laws by Subject 137 court shall thereupon hear and determine the matter." 5. WASHINGTON. "Whenever a person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, or shall be adjudged to be an habitual criminal, the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation." 19. RECORDS AND REPORTS REQUIRED BY LAW. It seems obvious that a thing so important to the welfare of the state as eugenical sterilization should be accompanied by permanent reports and records which should remain the property of the state. However, many of the statutes are by text or implication optional so far as their enforcement is concerned, and perhaps on this account in many cases no provision has been made for adequate records of case and family histories, the procedure of selection, and the actual sterilizing operations performed. If in America a body of professional eugenicists and expert field workers is to be developed for the purpose of enforcing the sterilization statutes, then certainly the keeping of accurate records would- aid greatly in the efficiency of the work of the persons entrusted with the investigations demanded by the statutes, and in the actual application of the law to particular cases. Perhaps one reason for omitting legislative demands for permanent records is that often the person entrusted to enforce the law is an ex officio executive agent whose principal interests and duties are with some other state enterprise and who would be expected to include an account of his activities in enforcing this particular statute with an account of his primary business. The laws of the several states in this regard may be summarized as follows: 1. INDIANA. No reference to records. 2. WASHINGTON. First Law. No reference to records, but since the order for sterilization may be imposed only as a part of a sentence in a court of record, the evidence concerning the particular convict's history and personality and records of his order for sterilization would be permanently on file in the court archives. Second Law. (Sec. 4.) After fully inquiring into the condition of each of such inmates said board shall make separate written findings for each of the inmates whose condition has been examined into, and the same shall be preserved in the records of said board, and a copy thereof shall be furnished to the superintendent of the institution in which the inmate is confined, and if an operation is deemed necessary by said board, then a copy of the order of said board shall forthwith be served on said inmate, or in the case of an insane person, upon his legal guardian, and if such insane person have no legal guardian, then upon his nearest known kin within the State of Washington, and if such insane person have no known kin within the State of Washington, then upon the custodian guardian of such insane person. 3. CALIFORNIA. First Statute: No provision for records. Second Statute: No provision for records. 4. CONNECTICUT. No provision for records. 5. NEVADA. As in Washington, a record of the history and personality of the individual convict and the order for his sterilization would automatically be recorded in the court's archives. . 6. IOWA. First Law: No reference to records. Second Law: No reference to records. Third Law. Section 3 : "The board of control shall make an annual report to the governor of the state fully covering their proceedings under the authority of this act, and also their observations and statistics regarding its benefits." 7. NEW JERSEY. (Section 4.) "The record taken upon the examination of every such inmate, signed by the said board of examiners, shall be preserved in the institution where such inmate is confined, and a copy thereof filed with the Commissioner of Charities and Corrections, and one year after the performing of the operation the superintendent or other administrative officer of the institution wherein such inmate is confined shall report to the board of examiners the condition of the inmate and the effect of such operation upon such inmate. A copy of the report shall be filed with the record of the examination." 8. NEW YORK. (Section 352.) "The record taken upon the examination of every such inmate, signed by the said board of examiners, shall be preserved by the institution where said inmate is confined, and one year after the performanc of the operation
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    138 Analysis of the Sterilization Laws by Subject the superintendent or other administrative officer of the institution wherein such inmate is confined shall report to the board of examiners the condition of the inmate and the effect of such operation upon such inmate, and a copy of the report shall be filed with the record of the examination." 9. NORTH DAKOTA. (Section 3.) "When the superintendent of any such institution shall deem it advisable that such operation be performed on any one or more of the inmates thereof he shall make such recommendation in writing signed by him, and file one copy thereof with the board of control and one with the chief medical officer of such institution, whereupon the chief medical officer of such institution shall forthwith call a meeting of such board of examiners, to be held at such institution at a date not less than fifteen days after the issuance of such call, and such call shall be in writing, signed by such chief medical officer and shall clearly set forth the date and object of such meeting and shall contain the names of all inmates whose cases are to be considered at such meeting." (Section 5.) "After fully inquiring into the condition of each such person such board of examiners shall make separate written findings for each of the persons whose condition has been inquired into * * * >> (Section 6.) "Such institutions shall keep all files in any proceedings under this act and full minutes of such meetings, and for that purpose the chief medical officer of such institution shall be the secretary of such board of examiners and custodian of its records." 10. MICHIGAN. (Section 4.) "In relation to each individual person sterilized under the provisions of this act, the board of control of the institution in which said person is an inmate shall file with the State Board of Public Health of Michigan a written record setting forth the name, age, sex, nationality, type or class of mental defectiveness of said person, the nature of the operation performed, the subsequent mental and physical condition as affected by said operation: Provided, That said records shall not be for public inspection, but may be open to inspection of the members of the board of control of the aforesaid institutions and of the members of the immediate family of the person operated upon, or any physician or surgeon designated by them." 11. KANSAS. First Law: No reference to records. Second Law. (Section 6.) "Such institution shall keep all files in any proceedings under this act and full minutes of such meetings, and for that purpose the chief medical officer of such institution shall be the secretary of such board of examiners and custodian of its records." 12. WISCONSIN. No reference to records. 13. NEBRASKA. No reference to records. 14. OREGON. (Section 5.) "After fully inquiring into the condition of each of such inmates said Board shall make separate written findings for each of the inmates whose condition has been examined into, and the same shall be preserved in the records of the said Board, and a copy thereof shall be furnished to the superintendent of the institution in which the inmate is confined, and if an operation is deemed necessary by said Board, then a copy of the order of said Board shall forthwith be served on said inmate, or in case of an insane person upon his legal guardian, and if such insane person have no legal guardian, then upon his nearest known kin within the State of Oregon, and if such person have no kin within the State of Oregon, then upon the custodian guardian of such insane person." 15. SOUTH DAKOTA. (Section 1.) "It shall be the duty of the superintendent of the State Home for Feeble-Minded Persons to examine into the mental and physical condition, the records and family history of the inmates of said institution and to make an annual report of said examination to the State Board of Charities and Corrections." Inquiries addressed to the executive agents of the different sterilization laws have elicited the fact that records of their doings are for the most part very meager. Indeed, in some caseg, especially those in which the law is a dead letter, absolutely no record of any sort appears to have been prepared or preserved on account of business pertaining to the execution of the sterilization statute. In other cases where there was some executive activity, the records are most meager. It would seem fitting that the future sterilization statutes should order their executive agents to prepare and to preserve as the property of the state complete records of
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    Analysis op the Sterilization Laws by Subject 139 their own transactions as well as of the case and family history investigations and the analysis of pedigree records, and not trust to incidental and fragmentary records as preserved in the archives of courts and minutes prepared as memoranda for temporary use. 20. COSTS AND APPROPRIATIONS. No sterilization statute can be expected to function unless its executive agents are supplied with ample funds or salaries, and field and office expenses. The existing laws for the most part either make the execution of the law an ex officio duty of a given official, and give no additional compensation therefor, or provide a small fee system quite inadequate to the purpose. In no case is there an appropriation provided for the necessary pedigree studies. The only funds mentioned in the statutes are those available for legal defense of an individual nominated for sterilization, and small surgical fees for the actual performance of the operation. New York made a special appropriation of $29,825.00, and New Jersey of $500.00 for the expenses of their respective commissions. An analysis of the statutes shows the following situation: 1. INDIANA: "Provided that in no case shall the consultation fee be more than three dollars to each expert, to be paid out of the funds appropriated for the maintenance of such institutions." Chap. 215, Laws of 1907. 2. WASHINGTON. "The state shall be liable, under this act, only for the actual traveling expenses of the members of the board incurred in the performance of their duties, and the actual and necessary expense incident to the investigations of said board and an appeal therefrom, which shall be paid upon vouchers signed by the person receiving such compensation and expense from the moneys appropriated for the maintenance of the institution where such examinaton is held." Section 12, Chap. 53, Law of 1921. 3. CALIFORNIA: "* * * the superintendent of any state hospital shall perform such operation or cause the same to be performed without charge therefor." Section 3, Chap. 363, Laws of 1913. 4. CONNECTICUT: "* * * and the surgeon performing such operation shall receive from the state such compensation for services rendered as the warden of the state prison or superintendent of either of such hospitals shall deem reasonable." Section 1, Chap. 209, Public Acts 1909. 5. NEW JERSEY. In case the person nominated for sterilization is not able to pay for legal counsel (Section 3, Chapter 190, Laws of 1911) "* * * the judge of the Court of Common Pleas appointing any counsel under this act may fix the compensation to be paid him, and it shall be paid as other court expenses are now paid." "There shall be paid out of the funds appropriated for maintenance of such institutions to each physician of said board of examiners, a compensation of not more than ten ($10) per diem for each day actually given to such work or examination, and his actual and necessary expenses in going to, holding and returning from such examination. "When in the judgment of the board of examiners it is necessary to secure the assistance of a surgeon outside the medical staff of the institution to perform or assist in said operation, the necessary expenses of such surgeon shall be paid from the maintenance account of such institution." Section 5, Chap. 190, Laws of 1911. 6. NEW YORK: "Immediately after the passage of this act the Governor shall appoint one surgeon, one neurologist and one practitioner of medicine, each with at least ten years' experience in the actual practice of his profession, to be known as the board of examiners ■ of feeble-minded, criminals and other defectives, which board is hereby created. The compensation of the members of such board shall be ten dollars per diem for each day actually engaged in the performance of the duties of the board, and their actual and necessary traveling expenses." Section 350, Chapter 445, Laws of 1912. In case the person nominated for sterilization is not able to pay for legal counsel, "the judge of the court appointing any counsel under this act may fix the compensation to be paid him." Section 352, Chapter 445, Laws of 1912. 7. NORTH DAKOTA: Referring to the member of the board who by statute must be a physician or surgeon, Section 2 of Chapter 56 of the Laws of 1913, says: "The per diem compensation of such member so appointed shall be fixed by the state board of control in the letter of appointment and shall not be in excess of $10.00 per day, a duplicate of this letter shall be filed with the
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    140 Analysis of the Sterilization Laws by Subject state auditor, and the per diem and actual necessary expenses of such member shall be allowed and paid in the same manner as is provided for by law for the payment of the salaries and expenses of the members, agents and employees of the state board of control." 8. MICHIGAN: In this state the boards and officers of the institutions constitute the boards which examine inmates of their particular institutions, with the view to determining upon eugenical sterilization. Section 2. "* and the board making such examination, and the institution physician or surgeon, shall receive no extra compensation therefor." "Provided further, that these physicians shall be allowed for their services the compensation fixed by statutes for the examination and certification of an insane person. The several sums necessary to carry out the provisions of this act shall be certified to be correct by the respective boards and shall be paid out of the general fund of the State upon the warrant of the auditor-general." Section 3, Act 34, Public Acts 1913. 9. KANSAS: First Law, Chapter 305, Laws of 1913, Section 1, "* * * and the surgeon performing the operation shall receive from the state such compensation for the service rendered as the board of administration shall deem reasonable, to be paid out of the maintenance fund of the institution in which such person is confined." Second Law, Chapter 299, Laws of 1917, Section 5. "If the surgeon is not connected with such institution, the governing board can make reasonable terms for compensation and such fee shall be paid from the fund provided for the maintenance of such institution in the manner provided by law." 10. WISCONSIN: Chapter 693, Laws of 1913, Section 5. "The said experts shall receive as compensation a sum to be fixed by the state board of control, which shall not exceed ten dollars per day and expenses, and such experts shall only be paid for the actual number of days consumed in the performance of their duties." 11. NEBRASKA: In this state the board of commissioners of state institutions designate members from their medical staffs to constitute a board of examiners.' * * * The members of said board of examiners shall receive no compensation for their services as such examiners, but shall be reimbursed their actual and necessary traveling expenses from the funds of the respective institutions whose inmates are examined by them. The personnel of said board of examiners may be changed from time to time by said board of commissioners of state institutions as may be found necessary or convenient." Section 2, Chap. 237, Laws of 1915. 12. OREGON: In this state the members of the Board of Eugenics are ex officio, and "* * * the members of said Board shall serve without compensation." Section 1, Chapter 279, Laws of 1917. "The State shall be liable, under this Act, only for the actual traveling expenses of the members of the Board incurred in the performance of their duties, and the actual and necessary expense incident to the investigations of said Board and an appeal therefrom." Section 12, Chapter 279, Laws of 1917. COMMENT: COSTS AND APPROPRIATIONS1 The principal lesson to be learned from correlating these legislative facts with the practical working out of the statutes is that in order to function as designed, the enforcement of the law must be delegated to an expert official who is paid a reasonable salary, and who must devote his entire time and attention to the duties of his office. The payment for field investigations, for the expenses incurred in court procedure, and for the actual surgical operations should be covered by an appropriation to be expended at the direction of the State Eugenicist. 1 See form 11a p. 494.
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    142 Analytical Outline of Litigation INTRODUCTION. Since 1907 fifteen different states have enacted statutes authorizing or commanding that sexual sterilization hi one type or another be applied to certain inmates of various state and other public institutions for the socially inadequate, or to persons duly convicted of certain crimes. In the following named states these statutes had been tested by the courts prior to January 1, 1922: 1. Washington, 1911-1912. 2. New Jersey, 1912-1913. 3. Iowa, 1914-1917. 4. Michigan, 1916-1918. 5. New York, 1915-1920. 6. Nevada, 1915-1918. 7. Indiana, 1919-1921. 8. Oregon, 1921-1922. , 1. WASHINGTON. A. NATURE OF STATUTE. Date and Reference. First Statute. March 22, 1909, Chapter 249, Section 35, Criminal Code. Motive. Purely punitive. Applicability. Habitual criminals or those adjudged guilty of rape. Mandatory Feature. Optional with court as additional punishment. Legal Viewpoint. Court procedure necessary in each case. Type of Operation Authorized. An operation for the prevention of procreation. B. EXTENT OF OPERATIONS. One case only. (Peter Feilen.) C. LITIGATION. 1. TRIBUNAL. The Superior Court of King County. Case. State of Washington vs. Peter . Feilen (7 Wash., 65.) Date of Decision. September 30, 1911. Decision. Ordered sterilization by vasectomy of Peter Feilen as a punishment for rape. Reason. Validity of statute, guilt and moral turpitude of defendant. Resulting Legal Status of Statute. Statute is apparently functioning. Trial Court may order sterilization as a part of the punishment for certain crimes. 2. TRIBUNAL. Supreme Court of the State of Washington. Case. State of Washington vs. Peter Feilen (126 Pacific Reporter, 75.) Date of Decision. September 3, 1912. Decision. Sustained decision of Superior Court of King County. Reason. Statute not contrary to constitutional provision of State which forbids cruel punishment. No provision in state constitution against unusual punishment. Resulting Legal Status of Statute. The statute is valid. Note: The second Washington statute, March 8, 1921, which is principally eugenical in its motives, has not yet been the subject of litigation. 2. NEW JERSEY. A. NATURE OF STATUTE. Date and Reference. April 21, 1911, Chapter 190. Motive. Purely eugenical. Applicability. Certain feeble-minded, epileptic, criminal and other defective inmates of state and county reformatory, charitable and penal institutions. Mandatory Feature. Selection optional with Commission after hearing Counsel for inmate appointed by Court of Common Pleas. Legal Viewpoint. Administrative function subject to court review. ' Type of Operation Authorized. "Such operation for prevention of procreation as shall be decided by said Board of Examiners to be most effective." B. EXTENT OF OPERATIONS. No one was ever actually sterilized under this law. C. LITIGATION. 1. TRIBUNAL. Board of Examiners of feeble-minded (including imbeciles, idiots and morons), epileptics, criminals and other defectives. Case. Alice Smith, an epileptic, inmate of the State Village at Skillman. Date of Decision. May 31, 1912. Decision. Operation of salpingectomy ordered to be performed upon the said Alice Smith. Reason. An epileptic in the case of whom procreation is inadvisable with no probability of improvement to the extent to render procreation advisable. Resulting Legal Status of Statute. Statute is apparently functioning. 2. TRIBUNAL. Supreme Court. Case. Alice Smith vs. Board of Examiners of Feeble-Minded (88 Atl. 963.) Date of Decision. November 18, 1913.
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    Analytical Outline of Litigation 143 Decision. Reversed the decision of the Board of Examiners and held the statute unconstitutional. Reason. Denies to epileptics in state institutions protection of the laws equal to that afforded epileptics who are not institutional charges, thus violating Section 1, Article XIV of the United States Constitution. Resulting Legal Status of Statute. Statute is unenforceable so far as its application to epileptics is concerned. Apparently the law is still applicable to social inadequates other than epileptics in county and state institutions. 3. IOWA. A. NATURE OF STATUTE. Date of Reference. April 19, 1913, Chapter 187, second statute on subject. Motive. Mainly eugenical, partly punitive and partly therapeutic. Applicability. Inmates of certain state institutions for the insane, criminalistic and feeble-minded. Volunteer applicants with epilepsy or syphilis. Mandatory Features. Compulsory for inmates twice convicted of felony, or sexoffense, or for one offense of white slavery. Legal Viewpoint. Administrative function of State Board of Parole acting with institution officers. Type of Operation Authorized. "Operation of vasectomy or ligation of the Fallopian tubes." B. EXTENT OF OPERATIONS. Under all three statutes forty-nine cases (thirty-eight vasectomies and eleven salpingectomies) have been performed up to January 1, 1921. All of these are from institutions for the insane. C. LITIGATION. 1. TRIBUNAL. Board of Parole. Case. Rudolph Davis, No. 10,406, an inmate of the penitentiary at Fort Madison, twice convicted of felony. Date of Decision. March 5, 1914. Decision. Operation of vasectomy ordered to be performed upon said Rudolph Davis. Reason. An inmate of the State Penitentiary who was twice convicted of felony. Resulting Legal Status of Statute. Statute is apparently functioning. 2. TRIBUNAL. United States District Court, Southern Iowa, Eastern Division. Case. Rudolph Davis vs. William H. Berry, et al. (216 Fed. Rep. 419). Date of Decision. June 24, 1914. Reversed decision of the District Court. Reason. 1. No provision for due process of law, thus violating Section 1, Article XIV United States Constitution. 2. Cruel and unusual punishment. 3. Bill of attainder. Resulting Legal Status of Statute. Statute is unenforceable. 3. TRIBUNAL. United States Supreme Court. Case. William H. Berry et al. vs. Rudolph Davis (United States Report, Vol. 242, pages 468-470). Date of Decision. January 15, 1917. Decision. Reversed the decision of June 24, 1914, of the District Court. Reason. Because meanwhile (July 4, 1915) the State of Iowa repealed the Act of April 19, 1913, thus the case was not tried on its merits. Resulting Legal Status of Statute. Statute repealed July 4, 1915. 4. MICHIGAN. A. NATURE OF .STATUTE. Date and Reference. April 1, 1913, Act No. 34. Motive. Mainly eugenical, also therapeutic. Applicability. Inmates of state institutions maintained wholly or in part by public expense, duly adjudicated mentally deficient or insane. Mandatory Features. Selection optional with management of institution. Legal Viewpoint. Administrative function, subject to court review if parents or guardian object. Type of Operation Authorized. "Operation of vasectomy or salpingectomy or any other operation or improvement on vasectomy or salpingectomy as the case may be." B. EXTENT OF OPERATIONS. One case only, a salpingectomy by the psychopathist of the State Hospital at Ann Arbor. C. LITIGATION. 1. TRIBUNAL. Probate Court of Lapeer County. Case. In the matter of Nora Reynolds, a mentally defective inmate of the Michigan Home and Training School. Date of Decision. May 4, 1916. Decision. The statute is unconstitutional. Reason. Denies equal protection of the law.
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    144 Analytical Outline of Litigation Resulting Legal Status of Statute. Statute is unenforceable. 2. TRIBUNAL. Circuit Court of Lapeer County. Case. In Re Nora Reynolds, a Mentally Defective Person. Appeal from Probate Court. Date of Decision: September 10, 1917. Decision. Statute (Act 34 of the Public Act of 1913). Reason. Class legislation; applied to too limited a portion of the feeble-minded population. 3. TRIBUNAL. Supreme Court of the State of Michigan. Case. H. A. Haynes, Superintendent of the Michigan Home and Training School, Relator vs. William B. Williams, Circuit Judge, respondent (N. 28, 151), (166 N. W. Rep. 938). Date of Decision. March 28, 1918. Decision. Sustained the decisions of the inferior courts. Reason. The statute is unconstitutional because it does not afford those affected by it equal protection under the law. Resulting Legal Status of Statute. Statute is not valid. 5. NEW YORK. A. NATURE OF STATUTE. Date and Reference. April 16, 1912, Chapter 445. Motive. Mainly eugenical, partly therapeutic. Applicability. Inmates of certain institutions in state for insane, feeble-minded, and dependent, also confirmed criminals. Mandatory Features. Selection optional with Commission. Counsel for inmate appointed by Supreme Court or County Judge. Legal Vewpoint. Administrative orders subject to court review. Type of Operation Authorized. "Such operation for prevention of procreation as shall be decided by said board to be most effective." B. EXTENT OF OPERATIONS. In all forty-two eugenical sterilization operations were performed in New York State Institutions while the statute was in force, but none of them was performed under this statute; all were performed by special arrangement with the patients and their families under the laws and customs governing ordinary surgical operations. Of these forty-two operations, one was vasectomy performed by the Auburn State Prison; twelve salpingectomies by the Buffalo State Hospital; and twenty-four salpingectomies and five ovariotomies by the Gowanda State Hospital at Collins. Neither the litigation nor the repeal of the law on April 10, 1921, is affecting these operations. C. LITIGATION. 1. TRIBUNAL. Board of Examiners of feeble-minded (including idiots, imbeciles and morons), epileptics and other defectives. Case. Frank Osborn, feeble-minded inmate of Rome Custodial Asylum. Informal understanding between the Board of Examiners and the Superintendent of the asylum that the above named inmate be selected for a test case. No records. Date of Decision. June 1, 1915. Petition of Lemon Thomson of the Board of Examiners to the Supreme Court of Albany County to appoint counsel for Frank Osborn. Decision. No order for vasectomization of Frank Osborn was issued. Reason. Not given. Resulting Legal Status of Statute. Statute is apparently functioning. 2. TRIBUNAL. Supreme Court of Albany County. Case. Frank Osborn vs. Lemon Thomson, Charles H. Andrews, William J. Wansboro, composing Board of Examiners of Feeble-Minded, criminals and other defectives.      (169 N. Y. Sup. 638) Date of Decision. September 17, 1915. Decision. Held the statute "unconstitutional and invalid" and issued an order in which the Board of Examiners was "perpetually enjoined and restrained from performing or permitting to be performed, aforesaid threatened operation." Reason. Not stated. Resulting Legal Status of Statute. Statute is unenforceable. 3. TRIBUNAL. Special Term of the Supreme Court — Albany County. Case. Frank Osborn vs. Lemon Thomson, Charles H. Andrews, William J. Wansboro, composing Board of Examiners of feeble-minded, criminals and other defectives. (103 Misc. Rep. 123), (171 N. Y. Sup. 1094.) Date of Decision. March 8, 1918. Decision. Sustained findings of September 17, 1915, of the same court perpetually
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    Detailed Review oe Litigation— Washington 145 enjoining the Board of Examiners from sterilizing by vasectomy, Frank Osborn, inmate of Rome Custodial Asylum, and holding the statute unconstitutional and invalid. Reason. The statute denies equal protection of the laws guaranteed by Section 1, Article XIV, of the Constitution of the United States. Resulting Legal Status of Statute. Statute is unenforceable. 4. TRIBUNAL. Supreme Court of the State of New York, Appellate Division — Third Judicial Department. (185 App. Div. 902.) Case. Frank Osborn, Plaintiff-Respondent vs. Lemon Thomson, et al., composing Board of Examiners, Defendants-Appellants. Date of Decision. July 1, 1918.. Decision. "Judgment unanimously affirmed on the opinion of Rudd, J., at special term." Reason. Same as above. Resulting Legal Status of Statute. Statute is unenforceable. 5. TRIBUNAL. Court of Appeals. Case. Frank Osborn, Plaintiff-Respondent vs. Lemon Thomson, et al., composing Board of Examiners, Defendants-Appellants. Date of Decision. Case pending. (Advance Sheets No. 950, March 15, 1919) Resulting Legal Status of Statute. Pending decision by the Court of Appeals, the statute is unenforceable in the test case, and by implication generally, by decision (July 1, 1918) of the Supreme Court of the State of New York, Appellate Division, Third Judicial District. Upon the repeal of the statute on May 10, 1920 (Chap. 619 of Laws of 1920), the questions involved became academic and the appeal in the Court of Appeals was withdrawn. 6. NEVADA. A. NATURE OF STATUTE. Date and Reference. March 17, 1911, Section 28, Crime and Punishments Act. Motive. Purely punitive. Applicability. Habitual criminals or those adjudged guilty of rape. Mandatory Features. Optional with the court as additional punishment. Legal Viewpoint. Court procedure necessary in each case. Type of Operation Authorized. "Operation for prevention of procreation provided the operation so performed shall not consist of castration." B. EXTENT OF OPERATIONS. No operations were performed under this law. C. LITIGATION. 1. TRIBUNAL. District Court of the 4th Judicial District of Nevada, Elko County. Case. State of Nevada vs. Pearley C. Mickle. Date of Decision. August 14, 1915. Decision. Ordered sterilization by vasectomy of Pearley C. Mickle as additional punishment. Reason. 1. Statute not contrary to constitutional provisions of state which prohibit cruel and unusual punishment. 2. Moral turpitude of defendant. Resulting Legal Status of Statute. Statute is apparently functioning. 1. TRIBUNAL. United States District Court, District of Nevada. Case. State of Nevada vs. Pearley C. Mickle. (Not published) Date of Decision. May 25, 1918. Decision. Statute is unconstitutional. Reason. Provides an unusual punishment and is therefore contrary to Section 6, Article 1, of the Constitution of Nevada, which forbids "cruel or unusual punishment." (Constitution of Washington forbids only cruel punishment.) Resulting Legal Status of Statute. Statute is not valid. 7. INDIANA. A. NATURE OF STATUTE. Date and Reference. March 9, 1907, Chapter 215, Laws of 1907. Motive. Purely eugenic. Applicability. Inmates of all state institutions charged with the case of "confirmed criminals, idiots, imbeciles and rapists" deemed by a commission of three surgeons to be unimprovable, physically and mentally, and unfit for procreation. Mandatory Feature. Compulsory to appoint commissions but not compulsory to present cases for their consideration. Legal Viewpoint. Administrative procedure by commission. Type of Operation Authorized. "Such operation for the prevention of procreation as shall be decided safest and most effective." B. EXTENT OF OPERATIONS. Indiana was a pioneer state in eugenical sterilization. All such operations in this state were performed by Dr. Harry C. Sharp,
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    146 Analytical Outline of Litigation Surgeon of the Jeffersonville Reformatory on male inmates of that institution. Beginning in 1899, eight years before the enactment of the Sterilization Act in 1907, he performed one hundred seventy-six vasectomies on men who desired the operation upon being discharged from state custody. After the law was enacted he performed one hundred eighteen additional operations. All such operations, however, ceased upon the inauguration of Governor Thomas R. Marshall in 1909. Since that date and until the initiation of the present test case this statute has been a dead letter. C. LITIGATION. 1. TRIBUNAL. Circuit Court of Clark County. Case. Warren Wallace Smith, by Lincoln E. Lankford, his next friend, vs. Charles F. Williams, as Chief Physician of the Indiana Reformatory, et al. (September 25, 1919) Date of Decision. December 4, 1919. Decision. Permanent injunction granted against the enforcement of the act against the plaintiff. Reason. Act of 1907 (Chapter 215) is unconstitutional because it denies those persons subject to it the right to free administration of justice in open court, that is, it does not provide adequately for due process of law. Resulting Legal Status of Statute. Action under the law suspended pending the decision of the Supreme Court of the State to which the case was appealed by the defendant. 2. TRIBUNAL. Supreme Court of the State of Indiana. Case. Charles P. Williams, as Chief Physician of the Indiana Reformatory, and Joseph E. Hennings, Alvin Padgett, John H. Weathers, and Thomas A. Daily, as members of the Board of Managers of the Indiana Reformatory, Appellants, vs. Warren Wallace Smith, by Lincoln E. Lankford, his next friend, Appellee. Date of Decision. May 11, 1921. Decision. Sustained the decision of the trial court, which granted a permanent injunction against the enforcement of the act by the defendant against the plaintiff. Reason. The Act of 1907 (Chapter 215) is unconstitutional because it is "in violation of the 14th amendment to the Federal Constitution in that it denies appellee due process." Resulting Legal Status of Statute. The statute is not valid. 8. OREGON. A. NATURE OF STATUTE. Date and Reference. February 19, 1917. Chapter 279, General Laws of 1917. Motive. Purely eugenical and therapeutic. Applicability. Feeble-minded, insane, epileptic, habitual criminals, moral degenerates and sexual perverts, who may be inmates of institutions maintained by public expense. Mandatory Feature. Compulsory with State Board of Eugenics to examine into all cases of inmates, procreation by whom would produce children with degenerate hereditary traits. Legal Viewpoint. Administrative function of State Board of Eugenics, subject to appeal by inmate or his legal guardian. Type of Operation Authorized. "* * * such type of sterilization as may be deemed best by said Board." B. EXTENT OF OPERATIONS. Under this statute 127 cases (2 vasectomies, 66 castrations, 40 salpingectomies and 19 ovariotomies) have been performed up to January 1, 1921; 114 of these were from institutions for the insane, 10 from the institution for feeble-minded and 3 from the State Penitentiary at Salem. C. LITIGATION. 1. TRIBUNAL. Oregon State Board of Eugenics. Case. Jacob Cline, a feeble-minded, insane, epileptic, habitual criminal and sexual pervert, committed to the Oregon State Penitentiary to serve from four to ten years for rape. Date of Decision. January 27th, 1921. Decision. That operation of sterilization by emasculation be performed on said Jacob Cline. Reason. For the betterment of the physical, mental, neural and psychic condition of the said Jacob Cline, and not in any manner as a punitive measure. Resulting Legal Status of Statute. Statute is apparently functioning. 2. TRIBUNAL. Circuit Court of the State of Oregon for the County of Marion. Case. Jacob Cline vs. Oregon State Board of Eugenics. Date of Decision. December 13, 1921. Decision. Proceeding against Jacob Cline ordered dismissed. Reason. Statute held unconstitutional and void because it violates that Clause of Section 1 of the 14th Amendment of the U. S.
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    Analytical Outline; of Litigation 147 Constitution which provides that no State "shall deprive any person of life, liberty or property without due process of law." Resulting Legal Status of Statute. Statute unenforceable. SUMMARY: THE PRESENT LEGAL STATUS OF EUGENICAL STERILIZATION. The legal situation in reference to the power of the State to enact eugenical sterilization is summarized as follows: 1. A state may, in the proper and constitutional exercise of its police power, enact practical and enforceable eugenical sterilization laws, devoid of punitive features, but which may include criminals, and which have for their sole purpose the improvement of the natural hereditary physical, mental and moral endowment of future generations; provided, (a) that such laws are not so unduly discriminatory in their application as to constitute the denial of equal protection of the laws guaranteed by Section 1, Article XIV, of the Constitution of the United States, to all of the citizens of all the states, and (b) that such statutes provide for due process of law in their administration. 2. A law which defines a natural class of undesirable parents without unnatural subclassification and commands that eugenical sterilization be applied to all of the members of the general class who are sexually fertile, or who are approaching the reproductive period with prospects of sexual fertility, most probably would not be declared unconstitutional by any of our states on the grounds either of (a) an unwarranted extension of the police power in the interests of the general welfare, nor, (b) as constituting "class legislation" in the denial of equal protection of the laws. 3. It is probable that eugenical sterilization made applicable to one sex only would not on account of such limitation be held unduly discriminatory, and consequently "class legislation," in any of our states, although no sound eugenical reason can be advanced for limiting sexual sterilization to cacogenical persons of either sex. 4. It remains to be decided from future litigation whether the constitutional provision against "class legislation" will be violated bjr applying eugenical sterilization to a natural class, such as the hereditary feeble-minded, who are inmates of institutions, unless persons who are members of the same natural class — that is, those who are equally feeble-minded from defective heredity — in the population at large be equally subject to the same statutory provisions. (See N. J. Case p. 174; N. Y. Case p. 234, Mich. Case p. 213.) 5. Although supported by the courts of the State of Washington, it is probable that punitive sterilization will be forbidden by the courts as repugnant to the spirit of our constitutional provisions against cruel and unusual punishment. (See Wash. Case p. 159; Nev. Case p. 245; Iowa Case pp. 186, 200. 6. Surgical operations primarily for sound medical reasons, which incidentally and not purposely involve the destruction of the reproductive functions, are amply controlled by the existing statutes governing medical and surgical practice. 7. It is probable that compulsory and involuntary eugenical sterilization will be considered by the courts of most of our states to be of such import both to society and to the individual that "due process of law" will be held to involve court procedure, with the right to be heard, and a decision based solely upon the law and the evidence. The chronic nature of cacogenesis, implying ample time for exact determination, as opposed to the acute necessity arising in the case of needed vaccination and quarantine, is an additional reason why sound eugenical policy and justice should demand court procedure in each case of compulsory sterilization. In the long run conservative court procedure will, doubtless, prove to be the safest and most practical policy. On the other hand, it appears that in the case of eugenical sterilization by the consent of a patently cacogenic individual or his or her family or legal guardian, "due process of law" will be held to be satisfied by ministerial discretion not involving court procedure in each particular case. (See the Third Iowa [voluntary] Law, p. 23, and litigation growing out of the Second [compulsory] Iowa Law p. 22.)
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    Detailed Review of Litigation — Washington 149 I. WASHINGTON. (Chapter 249, Section 35, Criminal Code, March 22, 1909.) The first Washington sterilization statute is purely punitive, consequently it applies only to persons who have been duly convicted of certain crimes. In such cases it is obvious that the order for sterilization must be made a part and parcel of the punishment set forth in the sentence, otherwise if imprisonment be a part of the punishment it would constitute a second punishment for the same offense to order sterilization at a later date. This feature of the sentence was regular enough, but the law was tested on the ground of its providing for a "cruel and unusual" punishment. 1. SUPERIOR COURT. September 30, 1911, the Superior Court of King County ordered as an additional punishment to his life imprisonment sentence the sterilization by vasectomy of Peter Feilen, duly convicted of carnal abuse of a female child under ten years of age. (7 Wash., 65.) 2. STATE SUPREME COURT. September 3, 1912, the Supreme Court of the state sustained the decision of the Superior Court of King County, thus upholding the constitutionality (state) of the sterilization statute, which is purely punitive. The effect of this decision is, that in the state of Washington vasectomy as a punishment, executed in response to due process of law, is not a cruel punishment. The constitution of Washington forbids cruel punishment, but says nothing about unusual punishment. (126 Pac. Rep. 75) The principal documents in the case follow: (a) Brief of Appellant. IN THE SUPREME COURT OF THE STATE OF WASHINGTON. The State of Washington, Respondent, vs. > No. Peter Feilen, ! Appellant. J APPEAL FROM THE SUPERIOR COURT OF KING COUNTY. JOHN F. MAIN, Judge. BRIEF OF APPELLANT. Statement of the Case. The appellant was charged by information in the court below with having carnally known and abused one Lois Cleaves, a female child of the age of 8 years on the 12th day of June, 1911. He was tried before the Hon. John F. Main, one of the Judges of the Superior Court of King County, sitting with a jury, and a verdict of guilty as charged was returned. Thereafter a motion for a new trial was interposed on the statutory grounds, and after argument, denied by the court; thereupon the court sentenced the defendant to the state penitentiary at Walla Walla for life, and, in addition, ordered that an operation be there performed upon him which would prevent future procreation. From the judgment of the court this appeal is prosecuted. * * * ******** We now pass to the consideration of the sentence imposed; this sentence is in two parts, one of which imposed a life term in the state penitentiary, and the other a surgical operation of some sort to prevent future • procreation. In the light of the testimony as to what took place, the sentence of a life term in the state penitentiary was grossly excessive. The child sustained neither temporary or permanent injury at the hands of the appellant; there was no laceration of her private parts; no brutality used toward her person generally; even the hymen, situated barely an inch from the outer lips of the vagina, was found intact; nothing, in fact, shown except a lascivious fondling of a child of tender years by the appellant. In the case of State vs. Patchen, 37 Wash, p. 24, the defendant was convicted of the crime of rape upon a female child of the age of ten years; the evidence established beyond all question that the defendant had been guilty of the crime charged, and established, in addition, that the defendant had been guilty of similar offenses towards several other small children, playmates of the girl named in the information. The trial court sentenced the defendant to a term of twentyone years in the state penitentiary. On appeal to this court the judgment of the trial court was affirmed, but the court in commenting upon the sentence imposed, used this language: "Complaint is made of the severity of the sentence. The sentence seems unduly severe, in view of the advanced age of the appellant, and the character of the prosecuting witness and associates as disclosed at the trial, but this question is not subject to review by this court." In the case of State vs. Van Waters, 36 Wash. 358, the defendant was convicted of a similar offense and sentenced to a term of
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    150 Detailed Review of Litigation — Washington twenty-five years in the state penitentiary; on appeal the judgment of the trial court was affirmed, but this court held that the sentence imposed was excessive. We quote the following from the opinion of the court: "The sentence imposed by the court, while within the limitations of the statute, seems to us unnecessarily severe, in the light of the evidence. If we felt it was within our recognized power we would direct a modification of it, reducing the period to- five years, but our investigations have led us to doubt the authority of an appellate court to reduce or modify a sentence which is within the discretion of the trial court to impose, and we mention the matter here in the hope it may aid the appellant in inducing the pardoning power to exercise its clemency in his behalf after he has served a reasonable time." Under the authority of these cases we submit that the sentence imposed upon the appellant was grossly excessive, and should not be permitted to stand. We appreciate that, in the same cases, this court has held that the extent of the sentence is within the discretion of the trial judge, and ordinarily will not be interfered with by this court on appeal, but in the present case there is interwoven and connected with this part of the sentence another part which is clearly unconstitutional and vitiates the entire sentence. This brings us to a consideration of that part of the sentence which calls for a surgical operation upon the person of the appellant. In 1909 the Legislature of the State of Washington passed what is known as the "Criminal Code." This code was the outcome or outgrowth of a conference between the prosecuting attorneys from the various counties in the state, most of whom were new to practice, and were elected to their official positions so that they could get sufficient experience at the expense of the public to engage in the practice of law subsequently on their own account. When Justinian conceived the idea of codifying the Roman laws he called into conference Tribonian, the greatest lawyer of ancient times, and committed to his hands the contemplated task. Tribonian gathered about him the greatest lawyers and judges of his time, and they spent over ten years in formulating what has since been known as the Code Justinian, or civil code. When Napoleon conceived the idea of revising the ancient Roman code he placed the matter in the hands of the greatest lawyers and jurists of France, Italy, Belgium and Spain, and for six years they labored upon the herculean task allotted to them before they gave to the world what has since been known as the Code Napoleon. The present criminal code of the State of Washington was formulated by a number of inexperienced prosecuting attorneys in a period of less than sixty days, and rushed through the legislature in the closing days of its session, without critical consideration of its contents. Among the freak enactments included in this code is the one involved in the present case, and is as follows: "Whenever any person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, he shall be adjudged to be an habitual criminal, and the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation." (Laws 1909, p. 899.) This law was enacted on the theory, evidently, that men who commit rape, or become habitual criminals, are physically and mentally unfit to procreate their species, and that society will be benefited by castrating them or otherwise operating upon them so as to prevent them from bringing offspring into the world. Many criminals are possessed of bodies, both physically and mentally, which better qualify them for parentage than others who have never transgressed the criminal statutes. Some criminals are merely misdirected geniuses, and would make much better parents, so far as society at large is concerned, than the man who passes the contribution box at church on Sunday and talks morality to the children at Sunday school one day of the week, and collects interest at the rate of five per cent per month from his unfortunate fellow man during the remainder of the week, or who preaches temperance and morality in public and rents his property privately for grog shops and houses of prostitution. It has been demonstrated by study and observation that feeble-minded people produce feeble-minded offspring. Why not apply the operation of castration or vasectomy to this class of people? Paupers invariably marry among their own kind and produce pauper children, and these in turn do the same, and the support of these pauper offspring is thrown upon the public as an additional charge. Why not castrate the paupers, if it is a good thing? In many parts of this country there are people who
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    Detailed Review of Litigation — Washington 151 will not work, even when employment is offered, but are indolent, shiftless and incompetent; and these are permitted to marry without interference and produce children of like character and tendencies. Why not operate upon this type and so protect society? The writer of this brief has been unable to find any decisions bearing upon this question, although similar enactments have been passed in Indiana, New Jersey and California. However, with the indulgence of the court we will refer to an article in the March, 1912, number of Current Literature, and briefly quote therefrom: "Few misconceptions are more general, according to the famed English student of eugenics, Sir James Barr, than the notion that criminals should, just because they are criminals, be prevented from becoming parents. Nevertheless, legislation has in certain parts of the world done the human race the injury of sterilizing all habitual criminals. This is to overlook the fact that there are certain criminals, such as the burglar, who are very clever — gifted with personal qualities of a high order. If we are to breed men and women for intelligence it would be a bad thing to exclude the burglar from parenthood. The same may be said for other classes of criminals — highwaymen, for instance, and forgers. Many burglars are misdirected geniuses. They are frequently more honest than financiers, especially financiers connected with the promotion of companies. It would be better from the standpoint of eugenics to sterilize the financiers than to sterilize the burglars, some of whom would make magnificent administrators. The fallacy underlying the notion that habitual criminals, just because they are habitual criminals, should be debarred from parenthood, rests upon an incapacity to distinguish between qualities of advantage to the race. Many burglars have qualities of immense advantage to the human race — qualities that should not be lost, although they should, of course, be better directed." In the issue of Law Notes for June, 1911, there is a discussion on page 47 of the Indiana Sterilization Act, and the writer takes the position that such legislation is not only unconstitutional but illogical and absurd. From the article in question we quote one brief paragraph: "Can they lawfully castrate one whom they have adjudged to be a 'confirmed criminal' and beyond the probability of improvement, instead of performing the simple operation of vasectomy? The Indiana Constitution provides that 'cruel and unusual punishment shall not be inflicted.' By the ancient common law of England one who committed mayhem by castration 'was sentenced to lose the like part.' But even this limited employment of castration as a punishment 'went out of use partly because, upon a repetition of the offense, the punishment could not be repeated,' says Blackstone, 4 Black. Comm. 206. 'Any punishment, which, if ever employed at all, has become altogether obsolete, must certainly be looked upon as unusual,' said the distinguished chief justice and author of 'Constitutional Limitations,' Cooley Const. Lim. (6th Ed.) 403. The common-law felony of mayhem is a very grave statutory offense in Indiana. We have read Chief Justice 'Baldwin's expressions of opinion, as quoted in the New York Tribune for May 14. Nevertheless, if a board of physicians and surgeons shall contemplate operating by castration upon criminals, under the supposed authority of the Indiana Act of 1907, we think that common prudence would advise them to consult an Indiana lawyer for confirmation of the foregoing authorities for his opinions of their potency." The Constitution of this state provides, Article I, Sec. 14, that "Excessive bail shall not be required, excessive fines imposed, or cruel punishment inflicted." We believe that the punishment inflicted in the present case is such a cruel punishment as is inhibited by that constitutional provision. Of course, it will be argued, as it was argued before the trial court by the attorney for the State, that the operation contemplated is not cruel in its nature, that all that is necessary to do to prevent procreation is to perform the operation of vasectomy or some equally innocuous operation, and in the event of the unfortunate criminal being pardoned, or later development disclosing his innocence of the crime for which he was convicted and sentenced, the severed tube could be reunited and nature's functions happily restored. Frankly, we don't believe there is anything simple or harmless about such an operation, and certainly do not believe that after long disuse of the normal functions of the male necessary to procreate his species there could be a complete restoration. Aside from this, however, the provision of the code in question does not necessarily contemplate any alleged innocuous operation. It provides merely that the court, if he thinks the de �
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    152 Detailed Review oe Litigation — Washington fendant is not a fit subject for parentage, shall "direct an operation to be performed upon such person for the prevention of procreation." The best known and 'most used operation to prevent procreation, both in ancient and modern times, has been the operation of castration, and the trial judge, if he desired to make assurance doubly sure, under the provisions of this act, could order castration in place of vasectomy, and if the law is constitutional the poor unfortunate defendant would be castrated. If anything further be needed to show the cruel nature of the punishment imposed, it may be found in Deuteronomy, Chap. 23, Sec. 1: "He that is wounded in the stones or hath his private member cut off shall not enter into the assembly of Jehovah." We submit that this provision of the law is in conflict with the constitutional provision above quoted, in that it is cruel and inhuman, and vitiates the entire judgment of the court in the present case. We respectfully submit that the conviction of the defendant should be set aside and the cause remanded to the trial court, with directions to discharge the appellant from custody. Respectfully submitted, SIDNEY WILLIAMS, and WILLIAM BELL, Attorneys for Appellant. (b) Brief of Respondent. IN THE SUPREME COURT OF THE STATE OF WASHINGTON. The State of Washington, Respondent, vs. ^-No. Peter Feilen, Appellant. APPEAL FROM THE SUPERIOR COURT OF KING COUNTY. JOHN F. MAIN, Judge. BRIEF OF RESPONDENT. Statement of the Case. This appellant was charged by information filed in the Superior Court of King County, with the crime of carnal knowledge of one Lois Cleaves, a female child of the age of 8 years. He was tried before the Hon. John F. Main, sitting with a jury, and a verdict of guilty as charged returned. A motion for a new trial being made and overruled, he was sentenced by the court to life imprisonment in the state penitentiary at Walla Walla. And pursuant to Section 2287 Rem. & Bal. Code it was the judgment of the court that an operation be performed upon the appellant for the prevention of procreation. From such judgment and sentence this appeal is prosecuted. Appellant in his statement of the case has incorporated an epitomized statement of the evidence which is not entirely accurate, but in view of the fact that he has assigned as error the submission of the case to the jury which raises the question of the sufficiency of the evidence, we will notice the evidence under that head and controvert such statements of the appellant as we deem inaccurate. * * * * ■::- * * * * * * The last three of appellant's assignments of error concerning the sentence of the trial court appellant groups in subdivision two, and we will consider them as so grouped by him. The sections of the statute (Rem. & Bal. Code) pursuant to which the sentence was imposed are as follows: Section 2436. "Every person who shall carnally know and abuse any female child under the age of eighteen years, not his wife, shall be punished as follows: (1) When such child is under the age of ten years, by imprisonment in the state penitentiary for life; (2) When such child is ten and under fifteen years of age, by imprisonment in the state penitentiary for not less than five years; (3) When such child is fifteen and under eighteen years of age, and of previously chaste character, by imprisonment in the state penitentiary for not more than ten years, or by imprisonment in the county jail for not more than one year." Section 2287: "Whenever any person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, or shall be adjudged to be an habitual criminal, the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person, for the prevention of procreation." The judgment of the court against this appellant is as follows: "The prosecuting attorney,- with the defendant Peter Feilen, and his counsel, came
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    Detailed Review oe Litigation — Washington 153 into court on the 9th day of September, 1911, and after argument by respective counsel, the matter of the sentence of the defendant was taken under advisement by the court until the 16th day of September, 1911, at which time it was continued until the 23d day of September, 1911. All parties being present, the defendant was duly informed by the court of the nature of the information found against him for the crime of carnal knowledge of a child, committed on the 12th day of July, 1911, of his arraignment and plea of not guilty to the offense charged in the information, of his trial and the verdict of the jury on the 6th day of September, 1911, of guilty. The defendant was then asked if he had any legal cause to show why judgment should not be pronounced against him, to which he replied that he had not, and no sufficient cause being shown or appearing to the court thereby, the court rendered its judgment that, whereas said defendant having been duly convicted in this court of the crime of carnal knowledge of a female person under the age of ten years, to-wit, of the age of eight years, it is therefore ordered, adjudged and decreed that the said defendant, Peter Feilen, is guilty of the crime of carnal knowledge of a female person under the age of ten years, and that he be punished by confinement at hard labor in the penitentiary of the State 6f Washington for the term of his natural life. "And it is further ordered, adjudged and decreed that an operation be performed upon said Peter Feilen for the prevention of procreation, and the warden of the penitentiary of the State of Washington is hereby directed to have this order carried into effect at the said penitentiary by some qualified and capable surgeon by the operation known as vasectomy; said operation to be carefully and scientifically performed. "The said defendant is remanded to the custody of the sheriff of King county to be by him detained and delivered into the custody of the proper officials for transportation to said penitentiary. "D'one in open court this 30th day of September, 1911, as of September 23, 1911. "JOHN F. MAIN, Judge." It is first contended by appellant that the sentence of a life term in the penitentiary is grossly excessive, but we submit that any prayer for relief in that behalf should be addressed to the legislature of this state. It will be noted that Section 2436 Rem. & Bal. Code, supra, provides that when the carnal knowledge is of a child under the age of ten years, the punishment shall be by imprisonment in the state penitentiary for life. Such section leaves the trial court no alternative but to impose sentence as directed by the statute. As was held in the case of People vs. Morris, 80 Mich. 637, 8 L. R. A. 685: "It is not the province of the court to deal with the policy of the law as that belongs to the legislature, which is composed of the representatives of the people, who alone have the right to voice the sentiments of the people in public enactments, and when such sentiments are enacted into law, the only province of the court is to determine their validity under the Constitution." And in State vs. Becker, 3 S. D. 29, "It devolves upon the legislature to fix the punishment for crime, and in the exercise of their judgment great latitude must be allowed and courts may reasonably interfere only when the punishment is so unreasonable or so cruel, as to meet the disapproval and condemnation of the conscience and reason of men generally." It is the duty of a state to protect the good order, peace, and happiness of its citizens by enacting such laws as will tend to prevent practices that lead to vice and crime and punish those who violate such laws. The one thing that justifies punishment for crime more than anything else is the deterrent effect it has upon those who, unrestrained, would resort to violence, vice and chicanery. The punishment of the individual, though well deserved and justly meted out, would be of little benefit to society were it not for the example that it sets to those who are not endowed with inherent righteousness. So pursuant to the duty of a commonwealth to protect its citizens the legislature is entrusted with the power and discretion to enact such laws as are adequate, and necessary for such purposes, and to impose and regulate punishments, taking into consideration the object they are designed to accomplish, the degree of criminality of the offense or the illegality or impolicy of the act they are intended to punish or prevent. Necessarily crimes are punished to a degree commensurate with their gravity, and the gravity is determined by the effect the commission of this crime or that crime has upon society as gathered from the accumulated experience and observation of mankind.
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    154 Detailed Review of Litigation — Washington The crime of rape has for the longest time within the memory of man been considered one of exceeding gravity. As has been said, "Female chastity, justly recognized as the foundation for the superstructure of family and state, has been hedged by civilized nations, ancient and modern, with but few notable exceptions, by all the safeguards within the power of jurists to devise, and from the earliest times the heaviest penalties have been placed upon its forcible violation." Under the Mosaic law, it was punished by death if the woman was betrothed and by a fine of fifty shekels paid to the father, and she was to be the wife of the ravisher all the days of his life without the power of divorce, if she was not betrothed. Deuteronomy, Chap. 23-25. The Roman law which was even more severe visited the offender with death and confiscation of goods, and taking the chivalric view that the man is always the responsible party, made the penalty the same whether consent was given or not. The Saxons held chastity in like esteem, and punished rape with death, as did also the old Gothic or Scandinavian constitution. With the advent of William the Conqueror, the penalty imposed by the Saxons was changed to castration and loss of eyes. And in some of our southern states the penalty of death of the common law is still adhered to. So taking into consideration the degree of criminality of such offense, the effect of its commission upon society, and the desire of the people for protection from its perpetration, the enactment making the violation of a female child under the age of ten years punishable by life imprisonment is well within the discretion of the legislature, and being so it cannot be held that such sentence so imposed by a court is excessive. Nor is it within the province of this court to interfere where the sentence imposed was within the discretion of the trial judge. State vs. Douglass, 24 Wash. Dec. 27. State vs. Van Waters, 36 Wash. 358. In the case of State vs. Berzman, 10 Wash. 277, a case similar to this case under consideration, where complaint was made of the severity of the sentence, it was said: "Considering the case with a view to the actual injury done, it must strike any one as a severe punishment, but looking at it as an exhibition of abandoned and wicked lust which would not hesitate to ruin the life oi innocent children, we are not prepared to say that the sentence was legally excessive. If there be anything in the theory that society has a right to relieve itself of the presence of dangerous criminals, to protect itself from their further depredations, there is no place that it can make a better beginning than with those reckless libertines who would corrupt and debauch its womankind before they are old enough to think of protecting themselves." The cases cited by appellant, State vs. Van Waters, 36 Wash. 358, and State vs. Patchen, 37 Wash. 24, while holding that this court has no power to interfere with the sentence imposed intimate that the sentence in those cases might seem excessive, but it will be noted that the circumstances were different in -those cases, for in the Patchen case they said: "The sentence seems unduly severe in view of the advanced age of the appellant, and the character of the prosecuting witness and her associates" as disclosed at the trial. And in the Van Waters case they said, in substance, that the sentence seemed severe in the light of the evidence. It is therefore probable that there was some such circumstance in the Patchen case. Nor could the sentence be held to be cruel. "The word 'cruel' when considered in relation to the time when it found place in the Bill of Rights meant, not a fine or imprisonment or both, but such as that inflicted at the whipping post, in the pillory, burning at the stake, breaking on the wheel and the like. The word, according to modern interpretation, does not affect legislation providing imprisonment for life, or for years or the death penalty by hanging or electrocution, and if it did, the laws for the punishment of crime would give no security to the citizen." Hobbs vs. State, 133 Ind. 404, 408. "And it may be stated that in cases involving such grave offenses as rape, imprisonment in the penitentiary has been virtually upheld even though such sentence x may amount to the maximum of a legal penalty." State vs. Hilsabeck, 132 Mo. 348. "The punishment of imprisonment for life under Statute 1893, Chapter 466, for criminal intimacy with a female child under the age of sixteen years, is not in violation of the constitutional provision against cruel or unusual punishments."
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    Detailed Review oe Litigation: — Washington 155 Commonwealth vs. Murphey, 165 Mass. 66. It is further contended by the appellant that that part of the judgment which orders a surgical operation known as vasectomy to be performed upon the person of appellant is unconstitutional and that it therefore vitiates the entire sentence. We cannot agree with this contention. Were we to contend that such aforesaid part of the sentence was unconstitutional and void, it is entirely separable from the other part of the sentence, and its vitiation would therefore have no effect upon the remaining part. "The weight of the authority sustains the proposition that where the court imposes a punishment in excess of its power such sentence is valid to the extent that the court had power to impose it, although void as to the excess, where such erroneous sentence is severable into parts." 12 Cyc. 782 and cases cited. We submit however that the sentence is in no respect erroneous or void. "The power over the whole subject of punishment for crime is vested in the legislature, and the only limitation upon its exercise is the inhibition against the infliction of cruel and unusual punishments which are held to mean those of a barbarous character and unknown to the common law, the first object of punishment being the protection of society, the reformation of prisoners being only subsidiary and incidental to it." State vs. McCauley, 15 Cal. 429-455. In the exercise of this power, with the distinct view to protecting society, the legislature passed Section 2287 Rem. & Bal. Code, supra. From an examination of said section, it will be noted that it is the inherent quality of the individual, the congenital defect that scientific observation has determined may be transmitted to his offspring, that said law is aimed to correct. Its application to habitual criminals is indicative of such intention. The object of such law may properly be said to be twofold. It can be recognized that such a law would have little effect as a deterrent upon the class of habitual criminals and sexual perverts that it is aimed primarily to reach, for with such class the ability to restrain their criminal tendency is either absent or inert. Its object, therefore, with regard to such class is to prevent the perpetuation of their species. But the sexual crime is not infrequently committed by those whose vicious tendency is under restraint only in proportion to their fear of punishment. The object of the law in regard to this class is to make the punishment of such a nature as to accomplish the maximum effect as a deterrent, and to give the maximum protection to existing society. The legislature being limited in the exercise of its power to prescribe punishment for crime only by the constitutional inhibition against cruel punishment, does the section herein above quoted come within such prohibition? The word cruel as used in this respect has been judicially defined in numerous decisions as follows: "The word 'cruel' as used in a mandatoryarticle of the constitution was intended to prohibit a resort to the process of torture, resorted to for so many centuries, as a means of extorting confessions from suspected criminals, under the sanction of the civil law, but was never designed to abridge or limit the selection by the law making power of such kind of punishment as was deemed most effective in the punishment and suppression of crime." Garcia vs. Territory, 1 N. W. 415-418. "The interdict of the constitution against the infliction of cruel and unusual punishments applies to such punishments as amount to torture, or such as would shock the mind of every man possessed of common feeling, such as drawing and quartering the culprit, burning him at the stake, cutting off his nose, arms, or limbs, starving him to death, or such as was inflicted by the act of the English parliament in the 22d year of the reign of Henry VIII whereby the prisoner was ordered to be thrown into boiling water and boiled to death for the offense of poisoning." State vs. Williams, 77 Mo. 310. In Whitten vs. State, 47 Ga. 297, it was said that "the clause of the Georgia constitution which declares that cruel and unusual punishments shall not be inflicted, was intended to prohibit the barbarities of quartering, hanging in chains and such punishments." "Cruel and unusual punishment means some cruel and degrading punishment not
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    156 Distaiusd RiCviKw of Litigation — Washington known to the common law or a punishment so disproportionate to the offense as to shock the sense of the community." In Re Bayard, 25 Hun. 546. "Whatever is greater than has ever been described or known or inflicted must be cruel and unusual punishment." State vs. Dower, 78 N. C. 423-426. "Const. Art. 6, Section 23, in prohibiting the inflicting of cruel and unusual punishments, meant those which are so excessive or so cruel as to meet the disapproval or condemnation of the conscience and reason of men generally." State vs. Becker, 51 N. W. 1018; 3 S. D. 29. Appellant has argued to some length upon the point that if the court could order the operation of vasectomy, it could as well order full castration of the defendant, in view of the fact that the statute provides for an operation to prevent procreation. But even though such contention may be well founded, it cannot be said that such enactment comes within the prohibition of the constitution. For it cannot be said that the operation of castration performed with the skill known to surgical science in this modern age would be cruel. But would not the statute be construed to mean that such operation for the prevention of procreation be the mildest . one known to surgical science, and the one that would cause the minimum of suffering or inconvenience to the subject. It is a general rule of statutory construction that where a statute is susceptible of two constructions one of which would be constitutional, courts will adopt that construction which is consistent with the constitutionality of the statute. "The legal presumption is that the legislature intends nothing unconstitutional, and when an act is susceptible of two constructions that one must be adopted which is constitutional." French vs. Teschermaker, 24 Cal. 518. It might, with equal logic, be argued that Sec. 140, Chapter 249, Laws 1909, is unconstitutional because the penalty of "death" therein provided might perchance be inflicted by drawing and quartering or other torture. Yet if the court directed hanging thereunder it would hardly be contended that the judgment was void because it might have directed death by torture, but did not. And pursuant to the spirit of the statute, the court in this case ordered that the operation known as vasectomy be performed. The operation of vasectomy has long been in use as a substitute for castration in prostatic diseases, but so far as we have been able to ascertain was first made use of in penal institutions in Indiana by Dr. Sharpe. We quote from Vol. II of page 283, Penal and Reformatory Institutions, prepared for the Eighth International Prison Congress, in relation to such operation and its use in connection with criminals generally, as follows: "Since October, 1899, I (Dr. Sharpe) have been performing an operation known as vasectomy, which consists of ligating and resecting a small portion of the vas deferens. This operation is indeed very simple and easy to perform. I do it without administering an anesthetic either general or local. It requires about three minutes' time to perform the operation, and the subject returns to his work immediately, suffering no inconvenience, and is in no way impaired for the pursuit of life, liberty and happiness, but is effectively sterilized. I have been doing this operation for over nine years. I have 456 cases that have afforded splendid opportunity for post operative observation, and I have never seen any unfavorable symptom. There is no atrophy of the testicle, there is no cystic degeneration following, but on the contrary, the patient becomes of a more sunny disposition, brighter of intellect, ceases excess masturbation, and advises his fellows to submit to the operation for their own good. And here is where this method of preventing procreation is so infinitely superior to all others proposed — that it is endorsed by the subjected persons. All the other methods proposed place restrictions, and therefore punishment, upon the subject; this method absolutely does not. There is no expense to the state, no sorrow or shame to the friends of the individual as there is bound to be in carrying out the segregation idea. "There is a law providing for the sterilization of defectives in effect in Indiana, and it is being carried out in the Indiana Reformatory. I regret very much that it is not being followed up in the other institutions of the state, but there is no doubt that it will come in a very short time. "After observing nearly five hundred males, in whom I had severed the vas
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    Detailed Review oe Litigation — Washington 157 deferens, I am prepared to state that there is not only a diminution of the muscular and nervous fatigue resulting from muscular exertion, but also a lessening of fatigue sensation and a decided increase of energy and well being. I have observed splendid results in cases of neurasthenia. "If my information is correct there have been over 800 persons subjected to this operation, 200 of this number at their own request, and the results in all cases are said to have been good. As a result of Dr. Sharpe's experimental operations the legislature of Indiana, in March, 1909, passed a bill, the text of which is as follows, giving legal status to the operation: " 'Preamble — Whereas, heredity plays a most important part in the transmission of crime, idiocy and imbecility, " 'Therefore, be it enacted by the General Assembly of the State of Indiana, that on and after the passage of this act it shall be compulsory for each and every institution in the state entrusted with the care of confirmed criminals, idiots, rapists and imbeciles, to appoint upon its staff, in addition to the regular institutional physicians, two skilled surgeons of recognized ability, whose duty it shall be, in conjunction with the chief physician of the institution, to examine the mental and physical condition of such inmates as are recommended by the institutional physician, and board of managers. 'If, in the judgment of the committee of experts, and the board of managers, procreation is inadvisable and there is no probability of improvement of the mental condition of the inmate, it shall be lawful for the surgeons to perform such operation for the prevention of procreation as shall be decided safest and most effective. But this operation shall not be performed except in cases that have been pronounced unimprovable.' "The State of Oregon in 1909 enacted a similar law, and California and Connecticut have also passed laws to this effect. In the early part of 1909 the General Assembly of the State of Illinois was asked to pass a bill legalizing the sterilization of criminals of certain types, and although the bill was endorsed by the Chicago Medical Society, the Physicians' club, Chicago, and the South Side Medical Society, it failed to become a law. This subject has also been agitated in other states, and has been a topic of discussion in many organizations interested in criminological and medical matters. "Penal and Reformatory Institutions, Vol. 2, prepared for the Eighth International Prison Congress, p. 283. Russell Sage Foundation. "It will be seen by the work already done, and the number of states that have passed the law legalizing the sterilization of criminals that it has passed beyond the speculative and theoretical stage and has become an important feature in modern criminology." "The advocates of the sterilization of criminals after the manner indicated justify the operation and assert the necessity as follows: (1) "The fact of the great number of public charges recruited from the defective classes. (2) "That defects physical and mental are transmitted to the offspring. (3) "That, if a defective marries a defective, the children will inherit the stigmata of both parents, and be of a more defective type still. The natural tendency is for the abnormal to mate with the abnormal, consequently defectives are rapidly increasing in numbers as well as becoming more pronounced in type. (4) "That a large number of this class fail to respond- to moral or intellectual influences, are lacking in self-restraint and inhibitory power, and while they may have full knowledge of the nature of an offense and comprehend that it is morally wrong, still have not the will power to resist the impulse to commit the act. (5) "That this class of persons is prolific, as they know no law of self-restraint, and refuse to take into consideration their ability to care for their offspring. It is also claimed that these ranks are recruited from those suffering from nervous, mental or physical disease, included in this class the children of syphilitics and of victims of alcoholic and drug habits or immoral excesses. (6) "That the restriction of propagation is necessary for the relief of this condition. It is observed that the moral force of an educated public opinion or law, opposed to the marriage of defectives, cannot prevent the propagation of defective offspring, for while there might be fewer marriages of this type, sexual intercourse would not be discontinued, the procreation would, not be prevented to any appreciable degree, and offspring would be illegitimate as well as defective. Laws have been made in various states to restrict the marriage of defectives.
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    158 DiiTAiuCD Review of Litigation — Washington In Minnesota no woman under the age of forty-five years or a man of any age, except he marry a woman over forty-five years of age, either of whom is epileptic, imbecile, feeble-minded or afflicted with insanity, may intermarry or marry any other person. Michigan, Delaware, Connecticut, Indiana, New Jersey and North Dakota have also passed such laws, but they have not proved satisfactory or effective, and do not furnish the remedy for the evil. (7) "That the absolute segregation in colonies and industrial refuges of so great a number of existing defectives would necessitate the expenditure of enormous sums of money." Mr. Henry M. Boies, in his book, Prisoners and Paupers, gave voice to much the same line of reasoning in support of castration for defectives, which applies equally to vasectomy. We quote from Mr. Boies as follows: "By carefully providing for its degenerates and abnormals in comfortable prisons, asylums and almshouses, giving them the advantage of the highest knowledge and science of living, society unwittingly aggravates the evil it seeks to alleviate. It maintains alive those who would perish without its aid. It permits their reproduction and multiplication. It fosters with more attention than it gives to better types, the establishment and increase of an abnormal and defective class. It not only perpetuates by care, but encourages by permitting unrestricted 'breeding in' among them the unnatural spread and growth of a social gangrene of fatal tendencies. It is assuming alarming and oppressive proportions which begin to be felt in the whole social organization. In terror our advancing civilization begins to inquire if there be no way of counter action consistent with its highest benevolence, by which the abnormality of abnormalism may be avoided, criminality and pauperism restored to natural proportions, or to that ratio of increase which may be the inevitable result of ignorance and excess in living. "The abnormal does not want children, has no affection for them, and gets rid of them as soon as possible if they come. If this were not so, their offspring, being abnormal, weak, sickly, diseased, deformed, idiotic, insane or criminal, due to a burdensome and suffering existence or an early death, are a curse rather than a comfort to their parents; so that in no sense could the deprivation of these organs inflict injury or damage to criminal or pauper. On the contrary, they would be enabled thereby to enjoy many comforts and privileges and be relieved from many restraints at present necessarily imposed upon them. "The remedy we suggest would certainly be effectual, and of immeasurable benefit to the human race, the exercise of an inherent right which really injures none, and moreover, it appears to have become an imperative duty which society owes to its own preservation, which may not be neglected without actual sin. "Society arrests and confines the leper, the victim of smallpox, yellow fever, cholera, or typhoid, and treats them according to its own will, with or against their consent. It does not hesitate to remove a gangrened limb, a diseased organ from a person if it be necessary; it shuts up the insane, the imbecile, the criminal for public protection, it inflicts punishments of various degrees, compels men to labor without pay, for its good, in durance, even deprives them of life if it pleases; assumes arbitrary control of life, liberty and happiness of an individual, if it considers it necessary for the public welfare; and no reasonable being questions its right or duty to do these things. At the same time it allows its deformed and diseased in mind and body and soul to disseminate social leprosy and cancer with impunity, while the skill of its surgeons could prevent the infection by an operation almost as simple as vaccination. It seems inexplicable that the remedy should have been so long delayed." From the foregoing it seems certain that the operation as ordered, could in no way be held to be cruel. Nor according to the definitions hereinbefore set out, could such operation be said to be such as would shock the mind of every man possessed of common feeling or such as would amount to torture. More truly could it be said that such punishment was to some extent commensurate with the gravity of an offense which would only be committed by one who had sunk to the lowest degeneracy, and whose abandoned and wicked lust amounts to inherent depravity. It is of the utmost importance to the continued integrity of society that the possibility of commission of crimes of this nature be as nearly eliminated as possible, and such remedies as seem most effective for that purpose should be adopted. As has been
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    Detailed Review oe Litigation — Washington 159 stated hereinbefore, the greatest good resulting from punishment for crime is the deterrent effect it has upon the commission thereof. Reformation of the individual is humane, and a subject for intelligent cultivation, but absolutely undesirable and poor sociological economy if at the expense of the rights of organized society. Rape was clearly recognized as a crime most dangerous to society, and its commission was drastically punished as has already been referred to, yet legislation in this connection has at all times kept pace with advancing civilization. Experiments have been tried upon the theory that punishment for such offense was more severe than necessary with the invariable result that a lessening of the penalty caused an increase in the crime. Quoting again from Witthaus and Becker, Medical Jurisprudence, Vol, II, page 660, it is said: "With the advent of William the Conqueror, the penalty imposed by the Saxons was changed to castration and loss of eyes (Saxon penalty was death). In the 3d Edward I this was judged too severe; rape became a trespass only, punishable by two years' imprisonment, but the prevalence of the offense made such rapid strides that in the 13th Edward I it was again made a felony, and has so continued in that country, and this. During the reign of Victoria by the 4th and 5th Victoria, c. 56, section 3, imprisonment or penal servitude for a term of years has been substituted for the prevailing death penalty, with a resultant increase in the crime from fifty to ninety per cent over statistics for preceding years in four years." Such punishment as has been devised has not eliminated entirely the crime of rape, nor will it ever be totally eliminated. But society is entitled to such protection from this class of criminals as the legislature can give, and the discretion of the legislature is practically unlimited in determining the adequacy of the punishment for crime. They are presumed to know the popular sentiment and to express it by their enactments. We assume that they have done so by the statute, and we submit that such statute measured by the humane standard of modern civilization, by the judicial definitions heretofore set out, and by the object that it seeks to accomplish does not come within the constitutional prohibition sought to be invoked by the appellant. And as to said statute prescribing punishment which might be said to be unusual, we submit that our constitution makes no prohibition against unusual punishment and appellant's citation from Cooley's Constitutional Limitations is therefore not applicable. See Art I, Sec. 14, Constitution State of Washington, as follows: "Excessive bail shall not be required, excessive fines imposed, nor cruel punishment inflicted." For the foregoing reasons we respectfully submit that the judgment is right and just, and should be affirmed. Respectfully submitted, JOHN F. MURPHY, HUGH M. CALDWELL, H. B. BUTLER, Attorneys for Respondent. c. Decision of the State Supreme Court. (No. 70 Wash.; 126 Pacific Rep. 75.) THE STATE OF WASHINGTON, Respondent v. PETER FEILEN, Appellant.: Rape — Evidence: Sufficiency. Same — Evidence: Corroboration. Criminal Law — Appeal; Review; Verdict; Rape; Sentence and Punishment. Criminal Law — Cruel or Unusual Punishment— Constitutional Law. Appeal from a judgment of the Superior Court of King County, Main. J., entered September 30, 1911, upon a trial and conviction of rape. Affirmed. Sidney J. Williams and William R. Bell, for appellant. John F. Murphy, Hugh M. Caldwell, and H. B. Butler, for respondent. CROW, J. — The defendant was convicted of the crime of statutory rape upon the person of a female under the age of ten years, and was sentenced to imprisonment for life in the state penitentiary. The final judgment and sentence from which he has appealed further ordered, adjudged and decreed that: "An operation be performed upon said Peter Feilen for the prevention of procreation, and the warden of the penitentiary of the state of Washington is hereby directed to have this order carried into effect at the said penitentiary by some qualified and capable surgeon by the operation known as vasectomy; said operation to be carefully and scientifically performed."
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    160 Dutaii^d Rkviijw oi' Litigation — Washington By his first assignment, appellant contends that the trial judge erred in submitting the case to the jury, for the reasons (l) that no degree of penetration was shown, and (2) that the testimony of his victim, the prosecuting witness, was not corroborated by such other evidence as tended to convict him of the crime charged. We find no merit in these contentions. The evidence will not be discussed or stated in this opinion, as no good purpose could be thereby served. We are convinced that, under the rule announced in State vs. Kincaid, 27 Wash. Dec. 114, 124 Pac. 684, the evidence was sufficient to comply with the requirements of Rem. and Bal. Code, 2437. We are also satisfied that the evidence afforded that degree and character of corroboration required by 2155, Rem. and Bal., and from all of the evidence we conclude that the only verdict that should have been returned was the one that the jury did return. The case was for the jury, and their verdict will not be disturbed. Appellant was prosecuted under Rem. and Bal. Code, 2436, and the penalty of life imprisonment was properly imposed. Rem. and Bal. Code, 2287, provides that: "Whenever any person shall be adjudged guilty of carnal abuse of a female person under the age of ten years, or of rape, or shall be adjudged to be an habitual criminal, the court may, in addition to such other punishment or confinement as may be imposed, direct an operation to be performed upon such person for the prevention of procreation." It was under the authority of this section that the trial judge ordered the operation of vasectomy, and appellant, by his remaining assignments, contends that it is unconstitutional in that an operation for the prevention • of procreation is a cruel punishment prohibited by Art. I, Sec. 14 of the state constitution, which directs that "excessive bail shall not be required, excessive fines imposed, nor cruel punishment inflicted." As the statute does not prescribe any particular operation for the prevention of procreation, the trial judge ordered that the operation known as vasectomy be carefully and skillfully performed. The question then presented for our consideration is whether the operation of vasectomy, carefully and skillfully performed, must be judicially declared a cruel punishment forbidden by the constitution. No showing has been made to the effect that it will in fact subject appellant to any marked degree of physical torture, suffering or pain. That question was doubtless considered and passed upon by the legislature when jt enacted the statute. Appellant further contends that the imposition of the alleged cruel punishment as a part of the sentence necessitates a reversal of the judgment. This would not be true, even though we were to hold the operation to be an infliction of cruel punishment, as the judgment of conviction would have to be affirmed with directions to enforce the penalty of life imprisonment. When a sentence is legal in one part and illegal in another, it is not open to controversy that the illegal, if separable, may be disregarded and the legal enforced. United States vs. Pridgeon, 153 U. S. 48; State vs. Williams, 77 Mo. 310-313. The crime of which appellant has been convicted is brutal, heinous and revolting, and one for which, if the legislature so determined, the death penalty might be inflicted without infringement of any constitutional inhibition. It is a crime for which, in some jurisdictions, the death penalty has been imposed; 33 Cyc. 1518. If for such a crime death would not be held a cruel punishment, then certainly any penalty less than death, devoid of physical torture, might also be inflicted. In the matter of penalties for criminal offenses, the rule is that the discretion of the legislature will not be disturbed by the courts except in extreme cases. "It would be an interference with matters left by the constitution to the legislative department of the government, for us to undertake to weigh the propriety of this or that penalty fixed by the legislature for specific offenses. So long as they do not provide cruel and unusual punishments, such as disgraced the civilization of former ages, and make one shudder with horror to read of them, as drawing, quartering, burning, etc.; the constitution does not put any limit upon legislative discretion." Whitten vs. State, 47 Ga. 297. On the theory that modern scientific investigation shows that idiocy, insanity, imbecility, and criminality are congenital and hereditary, the legislatures of California, Connecticut, Indiana, Iowa, New York, New Jersey and perhaps other states, in the exercise of the police power, have enacted laws providing for the sterilization of idiots, insane, imbeciles, and habitual criminals. In the enforcement of these statutes vasectomy seems to be a common operation. Dr. Clark Bell, in an article on hereditary criminality and the asexualization of criminals, found at
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    Detailed Review of Litigation — Washington 161 page 134, Vol. 27, Medico-Legal Journal, quotes with approval the following language from an article contributed to Pearson's Magazine for November, 1909, by Warren W. Foster, senior judge of the Court of General Sessions of the Peace of the County of New York: "Vasectomy is known to the medical profession as 'an office operation' painlessly performed in a few minutes, under an anaesthetic (cocaine) through a skin cut half an inch long, and entailing no wound infection, no confinement to bed. 'It is less serious than the extraction of a tooth,' to quote from Dr. William D. Belfield, of Chicago, one of the pioneers in the movement for the sterilization of criminals by vasectomy, an opinion that finds ample corroboration among practitioners. * -* * There appears to be a wonderful unanimity of favoring the prevention of their future propagation. The Journal of American Medical Association recommends it, as does the Chicago Physicians' Club, the Southern District Medical Society, and the Chicago Society of Social Hygiene. The Chicago Evening Post, speaking of the Indiana law, says that it is one of the most important reforms before the people, that 'rarely has a big thing come with so little fanfare of trumpets.' The Chicago Tribune says that 'the sterilization of defectives and habitual criminals is a measure of social economy.' The sterilization of convicts by vasectomy was actually performed for the first time in this country, so far' as is known, in October, 1899, by Dr. H. C. Sharp, of Indianapolis, then physician to the Indiana State Reformatory at Jeffersonville, though the value of the operation for healing purposes had long been known. He continued to perform this operation with the consent of the convict (not by legislative authority) for some years. Influential physicians heard of his work, and were so favorably impressed by it that they endorsed the movement, which resulted in the passage of the law upon the Indiana statute books. Dr. Sharp has this to say of this method of relief to society: 'Vasectomy consists of ligating and resecting a small portion of the vas deferens. This operation is indeed very simple and easy to perform; I do it without administering an anaesthetic, either general or local. It requires about three minutes' time to perform the operation and the subject returns to his work immediately, suffers no inconvenience, and is in no way impaired for his pursuit of life, liberty, and happiness, but is effectively sterilized.' " . Must the operation of vasectomy, thus approved by eminent scientific and legal writers, be necessarily held a cruel punishment under our constitutional restriction when applied to one guilty of the crime of which appellant has been convicted? Cruel punishments, in contemplation of such constitutional restriction, have been repeatedly discussed and defined, although we have not been cited to, nor have we been able to find, any case in which the operation of vasectomy has been discussed. In State vs. Woodward, 68 W. Va. 66, 69 S. E. 385, a recent and well-considered case which may be consulted with much profit, Brannon, Justice, said: "The legislature is clothed with power well nigh unlimited to define crimes and fix their punishments. So its enactments do not deprive of life, liberty or property without due process of law and the judgment of a man's peers, its will is absolute. It can take life, it can take liberty, it can take property, for crime. 'The legislatures of the different states have the inherent power to prohibit and punish any act as a crime, provided they do not violate the restrictions of the state and federal constitutions; and the courts cannot look further into the propriety of a penal statute than to ascertain whether the legislature had the power to enact it;' 12 Cyc. 136. 'The power of the legislature to impose fines and penalties for a violation of its statutory requirements is coeval with government.' Mo. P. R. Co. v. Humes, 115 U. S. 512. The legislature is ordinarily the judge of the expediency of creating new crimes, and of prescribing penalties, whether light or severe. Commonwealth vs. Murphy, 165 Mass. 66; Southern Express Co. vs. Commonwealth, 92 Va. 66. For such a fundamental proposition I need cite no further authority. * * * What is meant by the provision against cruel and unusual punishment? It is hard to say definitely. Here is something prohibited, and in order to say what this is we must revert to the past to ascertain what is the evil to be remedied. Within the pale of due process the legislature has power to define crimes and fix punishments, great though they may be, limited only by the provision that they shall not be cruel or unusual or disproportionate to the character of the offense. Going back to ascertain what was intended by this constitutional provision the history of the law tells us of
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    162 Detailed Review oe Litigation — Washington the terrible punishment visited by the ancient law upon convict criminals. In our days of advanced Christianity and civilization this review is most interesting, yet shocking and heartrending." The learned jurist then proceeds with the narration of the cruel punishments mentioned in 4 Blackstone, at pages 92, 327, and 377, and after citing and discussing the English Bill of Rights; Whitten vs. State, 47 Ga. 301; Aldrige Case, 2 Va. Cases, 447; Wyatt's Case, 6 Rand 694; In re Kemmler, 136 U. S. 436, 446; Wilkerson vs. Utah, 99 U. S. 130, 135; Cooley, Const. Lim. (4th ed.), 408; Wharton, Crim. Law (7th Ed.), 3405; Hobbs vs. State, 133 Ind. 404, 32 N. E. 1019, 18 L. R. A. 774; State vs. Williams, 77 Mo. 310; Weems vs. United States, 217 U. S. 349; O'Neil vs. Vermont, 144 LJ. S. 323, and other cases, says: "In short, the text writers and cases say that the clause is aimed at those ancient punishments, those horrible, inhuman, barbarous  inflictions." In re O'Shea, 11 Cal. App. 568, 105 Pac. 777, the California Court of Appeals for the First district, said: "Cruel and unusual punishments are punishments of a barbarous character and unknown to the common law. The word, when it first found place in the Bill of Rights, meant not a fine or imprisonment, or both, but such punishment as that inflicted by the whipping post, the pillory, burning at the stake, breaking on the wheel, and the like; or quartering the culprit, cutting off his nose, ears or limbs, or strangling him to death. It was such severe, cruel, and unusual punishments as disgraced the civilization of former ages, and made one shudder with horror to read of them. Cooley on Constitutional Limitations (7th ed.), p. 471 et seq. State vs. McCauley, 15 Cal. 429; Whitten vs. State, 133 Ind. 404, 32 N. E. 1019; State vs. Williams, 77 Mo. 310. The legislature is ordinarily the judge of the expediency of creating new crimes, and prescribing the punishment, whether light or severe. Commonwealth vs. Murphy, 165 Mass. 66, 42 N. E. 504, 52 Am. St. Rep. 496, 30 L. R. A. 734; Southern Express Co. vs. Com., 92 Va. 59, 22 S. E. 809, 41 L. R. A. 436." Guided by the rule that, in the matter of penalties for criminal offenses, the courts will not disturb the discretion of the legislature save in extreme cases, we cannot hold that vasectomy is such a cruel punishment as cannot be inflicted upon appellant for the horrible crime of which he has been convicted. The judgment is affirmed. PARKER, CHADWICK, and GOSE, JJ. concur.
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    164 Detailed Review of Litigation — New Jersey II.— NEW JERSEY. (Chapter 190, April 21, 1911.) The New Jersey law makes it the duty of the Board of Examiners "to examine into the mental and physical condition of the feeble-minded, epileptic, certain criminals and other defective inmates confined in the several reformatories, charitable and penal institutions in the counties and state. * * * Criminals who come within the operation of this law shall be those who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as in the opinion of this Board of Examiners shall be deemed to be sufficient evidence of confirmed criminal tendencies." The law then provides that "the superintendent or other administrative officer of any institution in which inmates are or may be confined, or upon its own motion the said Board of Examiners may call a meeting to take evidence and examine into the mental and physical condition of such inmates confined as aforesaid." If this Board of Examiners and the chief physician of an institution unanimously find that procreation is inadvisable "it shall be lawful to perform such operation for the prevention of procreation" as may be deemed advisable. But before an order for sterilization may become effective "a judge of the Court of Common Pleas of the county in which said person is confined" must pass upon the case. It is clear that in New Jersey, while the motive of the statute is not punitive in any sense, and 'is purely for the protection of society against the procreation of defectives, sterilization is considered of sufficient consequence in relation to a possible invasion of personal rights that a court of law must pass on each case. 1. The nomination by the Board of Examiners May 31, 1912, for the sterilization of Alice Smith, an inmate of the Village for Epileptics at Skillman, gave rise to a test of the constitutionality of the statute. 1. BEFORE THE BOARD OF EXAMINERS   OF FEEBLE-MINDED (INCLUDING      IDIOTS, IMBECILES AND MORONS), EPILEPTICS, CRIMINALS AND OTHER DEFECTIVES. The principal document in the case follows: a. Order for Sterilization of Alice Smith. In the matter of the hearing in the case of Alice Smith, an inmate of the New Jersey State Village for Epileptics, held at the Administration Building, State Village for Epileptics, May 31, 1912. ORDER. The Board of Examiners of FeebleMinded (including Idiots, Imbeciles and Morons), Epileptics, Criminals and other Defectives, together with David F. Weeks, the Chief Physician of the New Jersey State Village for Epileptics, having on the thirtyfirst day of May, 1912, regularly convened at the Administration Building at the New Jersey State Village for Epileptics (according to the provisions of Chapter 190, page 353, of the Laws of 1911, Statutes of the State of New Jersey), and at that time, in the presence of Azariah M. Beekman, Counsel regularly appointed to represent Alice Smith, an inmate of said Village, committed thereto on August 19, 1902, by Alfred F. Skinner, Judge of the Court of Common Pleas of Essex County, application for the appointment of said counsel having been made to and the appointment having been made, previous to the holding of said hearing, by the Judge of the Court of Common Pleas of the County of Somerset, in which county the institution in which the said Alice Smith is an inmate is located, having examined into the mental and physical condition of the said Alice Smith, do find and declare her to be an epileptic person within the meaning of the said Act; and the said Board together with the Chief Physician of said institution having unanimously found in the case of said Alice Smith, that procreation by her is inadvisable, and that there is no probability that the condition of said Alice Smith, so examined, will improve to such an extent as to render procreation by said Alice Smith advisable. It is, therefore, on this the thirty-first day of May, nineteen hundred and twelve, ORDERED, That the operation of Salpingectomy, as the most effective operation for the prevention of procreation, be performed upon the said Alice Smith in accordance with the motion at said hearing unanimously adopted. JOSEPH P. BYERS, Commissioner of Charities and Corrections, Chairman. HENRY B. COSTILL, Surgeon and Member Board of Examiners. ALEX. MARCY, JR., Neurologist and Member Board of Examiners. DAVID F. WEEKS, Chief Physician of the Institution.
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    Detailed Review of Litigation — New Jersey 165 2. The case was submitted to the Supreme Court of New Jersey on July 3, 1913, and decided November 19, 1913. The opinion of the Court was delivered by Mr. Justice Garrison, in which he held the Act of April 21, 1911, unconstitutional because it denied epileptics in the state institutions the protection of the laws equal to that afforded to members of this same class of unfortunates who are not institutional charges, thus violating Section 1, Article XIV, of the Constitution of the United States. Theoretically, this Act in New Jersey is still applicable to the "Feeble-minded (including idiots, imbeciles and morons), rapists, certain criminals and other defectives," because Section 6 of the Act provides that: "If any provisions of this act shall be questioned in any court, and the provisions of this act with reference to any class of persons enumerated therein shall be held to be unconstitutional and void, such determination shall not be deemed to invalidate the entire act, but only such provisions thereof with reference to the class in question as are specifically under review and particularly passed upon by the decision of the court." (88 Atl. Rep. 968.) The principal documents in the case follow: 2. STATE SUPREME COURT. a. Writ of Certiorari Served on the Attorney General December 26, 1912. NEW JERSEY SUPREME COURT. THE STATE, Alice Smith, Prosecutor, vs. Board ot Examiners of Feeble-Minded (Including Idiots, Imbeciles, and Moions), Epileptics, Criminals and other Defectives, Defendants. ) Writ of Certiorari. WRIT OF CERTIORARI. STATE OF NEW JERSEY; to-wit: State of New Jersey, to Joseph P. Byers, Henry B. Costill, Alexander Marcy, Jr., and David F. Weeks, acting as the "Board of Examiners of Feeble-Minded (including Idiots, Imbeciles and Morons), Epileptics, Criminals and other Defectives;" by which order it was by said board adjudged and determined that the said Alice Smith is an epileptic person within the meaning ol Chapter 190, page 353 of the Laws of 1911, Statutes of the State of New Jersey; and that procreation by her is inadvisable and wherein it is further ordered that the operation of Salpingectomy be performed upon said Alice Smith in accordance with the provisions of said act, do command you that the said order, together with all matters and proceedings touching the same and had thereupon, and each of them, you do certify and distinctly and openly send, together with this our writ, to our Justice of the Supreme Court of Judicature, at Trenton, on the thirty-first day of December, instant, that we may further cause to be done what of right and according to the laws of the State should be done. WITNESS: Wm. S. Gummere, Chief Justice of our Supreme Court, this the fourteenth day of December, nineteen hundred and twelve (1912). JOSEPH TUMULTY, Clerk. A. M. BEEKMAN, Attorney. b. On Certiorari — Reasons. THE STATE, Alice Smith, Prosecutor. Board of vs. Examiners of On Feeble-Minded (Including I Certiorari Idiots, Imbeciles, and Morons),    Epileptics, Criminals and other Defectives, Defendants. Reasons. ON CERTIORARI— REASONS. The said prosecutor, by Azariah M. Beekman, her attorney, comes and prays that the order made by the defendants whereby the surgical operation of Salpingectomy is directed to be performed upon the person of the prosecutor, may be set aside and reversed, and for nothing holden, for the following reasons: 1. The act of the Legislature by authority of which the defendants acted in making said order is unconstitutional and in derogation of the civil rights of the prosecutor as a citizen of the State of New Jersey and the United States. 2. There is and was no authority or power conferred upon the defendants by the act of the Legislature (Chapter 190, page 353 of the laws of 1911, Statutes of the State of New Jersey) under which said order
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    166 Detaiuvd Riiviicw otf Litigation — New Jersey can be made nor does the said act authorize and empower the defendants or any board, person or persons to perform the operation of Salpingectomy upon a citizen of the State. 3. The statute (Chapter 190, Laws 1911) under which the said order purports to have been made essentially provides for the corporal punishment and physical injury of a particular class of citizens without their consent and without pretense that such punishment is inflicted as a penalty for any crime or misdemeanor committed by the victim, but solely upon the authority of a commission or board of varying complexion and of transitory character, invested with no statutory or constitutional powers to pronounce sentence or inflict punishment. 4. The statute in question is unconstitutional because it provides for cruel and unusual punishment without a trial by jury or the adjudication of a court of competent jurisdiction; and because it is in effect class legislation and beyond a reasonable exercise of the power of the Legislature to enact and prescribe police regulations on the ground of public policy. 5. The said order should be set aside and for nothing holden' because the making thereof and the hearing and proceedings upon which the order is founded was not in conformity to the statutory provisions of the act of the Legislature, known as Chapter 190, page 353 of the Laws of 1911, Statutes of the State of New Jersey. A. M. BEEKMAN, Attorney of Prosecutor. c. Brief of Azariah M. Beekman, On Behalf of Appellant. NEW JERSEY SUPREME COURT. THE STATE, Alice Smith, Prosecutor, vs. Board of Examiners of FeebleMinded (Including Idiots, Imbeciles and Morons), Epileptics, Criminals and Other Defectives, Defendants., „ Brief. The chief ground relied upon in this appeal is the unconstitutionality of the statute upon which the entire procedure rests. Unless this statute is a constitutional exercise of that legislative function known as "police power" incident to governmental authority there is no tenable argument to support its legality or the legality of any act or procedure thereunder. DEFINITION: "Police power, in its broadest acception, means the general power of a government to preserve and promote the public welfare even at the expense of private rights." A. and Eng. Ency. of Law, 1st Ed., Vol 18, page 739. It is, therefore, apparent that in the exercise of this governmental function private rights may be involved and trespassed upon and the question as to what extent seems unsettled and debatable. "Many attempts have been made in this court and elsewhere to define the police power, but never with entire success. It is always easier to determine whether a particular case comes within the general scope of the power than to give an abstract definition of the power itself which will in all respects be accurate." Stone vs. Mississippi, 101 U. S. Reports 814. It is a well recognized right of the state to confine its subjects who are suffering from contagious or infectious diseases, or insanity, the public safety requiring it. "The confinement of a violent lunatic is as defensible as the punishment of a criminal. The reason for both police regulations is the cause, viz: to insure the safety of the public." Tiedeman's Limitations of Police Power, page 105. But it seems that the danger in any of these cases must be immediate and not contingent and remote, for the State has no right to speculate where the liberty of an individual is involved. "It would be unlawful exercise of police power if government officials should attempt to confine one in a hospital for medical treatment whose disease did not render him dangerous to public health," * * * "The remote or contingent danger to society from the inheritance of disease by his children would be no ground for interference. The danger must be immediate." Ibid, page 103. "In this respect the insane asylum bears the same relation to the public as the hospital does. As long as coercion is not employed, there would seem to be no limit
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    Detailed Review oe Litigation — New Jersey 167 to the power of the State to provide for medical treatment of lunatics." Ibid, page 105. The title of the act in question, "AN ACT TO AUTHORIZE AND PROVIDE FOR THE STERILIZATION OF FEEBLE-MINDED (INCLUDING IDIOTS, IMBECILES AND MORONS), EPILEPTICS, RAPISTS, CERTAIN CRIMINALS AND OTHER DEFECTIVES" (Laws of 1911, Chapter 190, page 353), clearly indicates the character of the undertaking embraced in this statute, the classification of the person to be effected in all cases embraces the idea included in the defective, the feeble-minded. Idiots and lunatics are specifically included. This classification alone dispenses with the possibility of legal consent and the general purpose of the act and the problem with which it undertakes to deal eliminates any idea that the subjects of its operation have the right or power to exercise any volition. In order to carry out the provisions of the act, physical violence must be inflicted (Section 3, page 354, Laws 1911), upon the determination and decision of a board of examiners created to act in the premises. In the case at bar an order has been made (page 44, State of Case) that the operation of salpingectomy be performed upon the person of the prosecutrix, to-wit: The removal of the fallopian tubes by excision, involving physical pain and suffering and permanent impairment of the sexual functions of the prosecutor, who is now unmarried (page 9, State of Case) has no desire to be a mother (page 41, State of Case) and is confined in a State institution, therefore, in this instance the possibility of injury to society in general is particularly remote, and the danger, if any, is not immediate. The facts in this case present a fair example of the actual working — of an unusual attempt to extend the law making power upon the theory of police regulation in the interest of the general public good. Owing to the indefinite attitude of the courts upon this important matter it seems permissible to express personal notions upon the feasibility of such a law and to comment upon the social aspects of the situation presented. Medicine is admittedly an uncertain science, it is to a large degree experimental, and theoretical, for it deals with the mystery of life, death and the infinite phenomena of physical production and reproduction and nothing short of infinite knowledge should be taken as absolute authority when we undertake to finally determine the source of human imperfections, mental and physical. There is and can be ho guarantee that this or that disease is incurable, and never will be curable, or is necessarily transmittable from one generation to another. There can be no definite line drawn to mark a division line between the healthy and the unhealthy, the normal and the abnormal, for no human is perfect either in mind or body. We are sick or well, sane or insane by comparison only. This act applies only to those confined in institutions of the State and does not include any of its subjects who may be similarly afflicted who are at laige. It is, therefore, directed at a particular class of unfortunates who by reason of their confinement alone are denied the usual pursuits of happiness — and the ordinary opportunity of procreation and sexual enjoyment. They, however, have forfeited no constitutional right. There is no immediate danger to society, for owing to their present situation the possibility of the social evil in mind is remote and contingent. It seems a dangerous innovation to give any board or constituted authority, created by legislative enactment only, the power to physically harm one of the State's subjects, under less safeguard and formality than is required to inflict a penalty upon criminals who have violated the rules of society and forfeited its protection. The victims of the operation of this law are unfortunates merely — the heirs, perhaps, of the transgression of others. They have not wronged society, they bear the penalties of an effete civilization, are mentally and physically helpless, the wards of the State. Since science is uncertain, and the courts are not definite, should not due regard be paid to the spirit of the provisions of our State Constitution and its generally accepted intent? Article I, Section 1. "All men are by "nature free and independent, and have "certain natural and unalienable rights, "among which are those of enjoying and "defending life and liberty; acquiring, possessing and protecting property, and of "pursuing and obtaining safety and happi"ness." "The right to a trial by jury shall remain inviolate, but the legislature may authorize
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    168 Detailed Review oe Litigation — New Jersey the trial of civil suits, when the matter in dispute does not exceed fifty dollars, hy a jury of six men." Paragraph 7, Article I, State Constitution. "In all criminal prosecutions the accused shall have the right to a speedy and public trial by an impartial jury." Paragraph 7, Article I, State Constitution. "No person can be deprived of the right to manage his own aflfairs or of his personal liberty, without the intervention of a jury." In the matter of Runey Day, 1 Stockton, 9 Equity, page 185. The right to pursue safety and happiness must certainly include the right of personal security. DEFINITION: "Personal security has been defined to include security of life, limb, body, health and reputation." 2d Ed. Am. & Eng. Ency. Law, Vol. 6, p. 1008. The statute in question provides no trial by jury, but if given force and operation, there would be vested in a board created by the legislature the right to decree a physical violence to a distinct class of persons, including criminals who have been convicted of rape or of a succession of offenses sufficient to indicate confirmed criminal tendency. The act applies only to "inmates confined in the several reformatories, charitable and penal institutions in the counties and State." (Section 1, Chapter 1, Laws 1911. page 353.) This may not open the statute to the charge that it is class legislation, but the tendency would be, on the part of those nut confined in public institutions to avoid subjecting themselves or their relatives to the hazards of the law which does not apply to those outside of such institutions. To this extent the law itself would defeat its object. Respectfully submitted, AZARIAH M. BEEKMAN, Attorney for Prosecutors. d. Brief of Defendants. NEW JERSEY SUPREME COURT. THE STATE, Alice Smith, Prosecutor. vs. Board of Examiners of FeebleMinded (Including Idiots, Imbeciles and Morons), Epileptics, Criminals and Other Defectives, Defendants. On Writ of Certiorari BRIEF OF NELSON B. GASKILL, Attorney-General, ON BEHALF OF THE DEFENDANTS. The writ presents for review an order of the State Board of Examiners of FeebleMinded (including Idiots, Imbeciles and Morons), Epileptics, Criminals and Other Defectives, which Board is constituted and operates by virtue of the authority conferred    by Chapter 190, Laws of 1911, page 353. I. THE STATUTE. The essential parts of the statute are as follows: "An Act to authorize and provide for the sterilization of feeble-minded (including idiots, imbeciles and morons), epileptics, rapists, certain criminals and other defectives. WHEREAS, Heredity plays a most important part in the transmission of feeblemindedness, epilepsy, criminal tendencies, and other defects: BE IT ENACTED by the Senate and General Assembly of the State of New Jersey : 1. Immediately after the passage of this act, the Governor shall appoint by and with the advice of the Senate, a surgeon and a neurologist, each of recognized ability, one for a term of three (3) years and one for a term of five (5) years, their successors each to be appointed for the full term of five years, who in conjunction with the Commissioner of Charities and Corrections shall be known as and is hereby created the 'Board of Examiners of Feeble-Minded (including idiots, imbeciles and morons), Epileptics, Criminals and other Defectives,' whose duty it shall be to examine into the mental and physical condition of the feeble-minded, epileptic, certain criminal and other defective inmates confined in the several reformatories, charitable and penal institutions in the counties and State. Any vacancy occurring in said Board of Examiners shall be filled by appointment of the Governor for the unexpired term. 2. The criminals who shall come within the operation of this law shall be those who have been convicted of the crime of rape, or of such succession of offenses against the criminal law as in the opinion of this Board of Examiners shall be deemed to be sufficient evidence of confirmed criminal tendencies.
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    Detailed Review oe Litigation — New Jersey 169 3. Upon application of the superintendent or other administrative officer of any institution in which such inmates are or may be confined, or upon its own motions, the said Board of Examiners may call a meeting to take evidence and examine into the mental and physical condition of such inmates confined as aforesaid, and if said Board of Examiners, in conjunction with the chief physician of the institution, unanimously find that procreation is inadvisable, and that there is no probability that the condition of such inmate so examined will improve to such an extent as to render procreation by such inmate advisable, it shall be lawful to perform such operation for the prevention of procreation as shall be decided by said Board of Examiners to be most effective, and thereupon it shall and may be lawful for any surgeon qualified under the laws of this State, under the direction of the chief physician of said institution, to perform such operation; previous to said hearing the said board shall apply to any judge of the Court of Common Pleas, of the county in which said person is confined, for the assignment of counsel to represent the person to be examined, said counsel to act at said hearing and in any subsequent proceedings and no order made by said Board of Examiners shall become effective until five days after it shall have been filed with the clerk of the Court of Common Pleas, of the county in which said examination is held, and a copy shall have been served upon the counsel appointed to represent the person examined, proof of service of the said copy of the order to be filed with the clerk of the Court of Common Pleas. All orders made under the provisions of this act shall be subject to review by the Supreme Court or any justice thereof and said court may upon appeal from any order grant a stay which shall be effective until such appeal shall have been decided. The judge of the Court of Common Pleas appointing any counsel under this act may fix the compensation to be paid him and it shall be paid as other court expenses are now paid. No surgeon performing an operation under the provisions of this law shall be held to account therefor, but the order of the Board of Examiners shall be a full warrant and authority therefor * * *. 6. If any provisions of this act shall be questioned in any court, and the provisions of this act with reference to any class of persons enumerated therein shall be held to be unconstitutional and void, such determination shall not be deemed to invalidate the entire act, but only such provision thereof with reference to the class in question as are specifically under review and particularly passed upon by the decision of the court." II. THE FACTS EXHIBITED BY THE STATE OF THE CASE. The prosecutor, Alice Smith, is an inmate of the New Jersey State Village for Epileptics, above the age of twenty-one years, and was committed to the said institution by an order made by the Judge of the Court of Common Pleas of the County of Essex, on August 19th, 1902, as indigent epileptic. (State of the Case, pages 5, 6, 7, 8 and 9.) In addition to the stipulation of facts, and the appearance of the record formally adjudging the prosecutor to be an epileptic, the certificate of original records, the history and condition of the prosecutor are exhibited in pages of the State of the Case, 9 to 45. It is impossible to consider this evidence without being led inevitably to the result that the prosecutor is, in fact, an epileptic. In fact, this is not denied. The hearing, and the order of the Board following the hearing (page 44), indicate that the statutory procedure was properly followed. III. The act in question was passed by the Legislature of nineteen hundred and eleven, and became a law, with the approval of the Executive. The legislative policy, therefore, is established and declared. This policy follows established belief upon the subject treated, as is evidenced by the laws of other states. Indiana, Laws 1907, C-215; Connecticut, Public Acts 1909, C-209; California, Statutes 1909, C-720; Iowa, Laws 1911, C-129. The underlying principle upon which such legislation is based, and its justification, must be found in the police power of the States. It is to be observed that nothing in the act now under consideration indicates that its operation is conceived or intended to be within that part of the police power of the State which deals with crime by administering punishment. The act belongs rather to the administrative, regulative phase of the police power, intended to promote the general welfare, not only of the presently exist �
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    170 Detailed Review oe Litigation — New Jersey ing group of citizens, but their successors throughout the continuation of the State as such. The tests to be applied to this statute, therefore, are not those by which a punitive statute is measured. Since the limits of the police power have never been encompassed within a single definition, but must be judged inevitably by the circumstances of each individual case as presented, so this case stands without absolute precedent. So far as information runs in the several States in which similar legislation has been passed, either the operation of the act has received some assent from the individuals affected, or has been put into operation without objection or subsequent determination by the Court in a test case. For there is no decision which counsel has been able to find dealing directly with the questions now presented. The statute of the State of Washington, which was under review in State v. Feilen, 126 Pac. Rep. 75, is a statute somewhat similar, but in which the operations of the statute were clearly and specifically directed at punishment for crime, and, as has been stated above, no such purpose can be found in the statute now under review. The question, therefore, of double punishment, or cruel or unusual punishment is not involved. The Legislature has declared the scope of the statute as applied to certain described classes. It seems to be settled that the declaration of the Legislature prohibiting certain acts of restraint of previously existing liberties, as harmful to the public welfare, disposes of the subject matter, as far as the Court is concerned, with the problem of whether the acts referred to are or are not harmful, and, therefore, to be prohibited. This is the burden of the decision in the case of the State Board of Health vs. Diamond Mills Paper Company, reported in 63 Eq., at p. 11. The only question, therefore, before the Court can be, not whether the Legislature is justified in the conclusion which it has reached, but whether, having reached that conclusion, it has, in enforcing it, or in the declaration of the statute, encroached upon any of the rights or privileges of the individual guaranteed by the organic law, beyond the power of legislative invasion. It must be conceded that the growing tendency of judicial decision is toward a liberal interpretation of the guarantees of personal rights, as contained in the State and Federal Constitutions, subjecting the rights of the individual to restriction in favor of the general welfare. As Mr. Justice Holmes said, in rendering the opinion in Noble State Bank vs. Haskell, 219 U. S., p. 104: "Many laws which it would be vain to ask the court to overthrow could be shown, easily enough, to transgress a scholastic interpretation of one or another of the great guarantees in the Bill of Rights. They more or less limit the liberty of the individual or they diminish property to a certain extent. We have few scientifically certain criteria of legislation, and as it often is difficult to mark the line where what is called the police power of the State is limited by the Constitution of the United States, judges should be slow to read into the latter a nolumus mutare as against the law-making power." The novelty of the statutory proceeding, and the broad scope of the statutory forecast must, therefore, be dismissed, and search made, since there is no absolute precedent, for decisions which will, at least, act as lines of direction. It is well settled that the right of marriage is subject to limitations by the State. It is true that the State has never regarded the marriage ceremony as a legal, as distinguished from a religious ceremony, as is the case under the civil law, but the regulation and the restriction of the right of marriage has long since been established. These restrictions include protection to the State against the marriage of classes of persons distinctly upon the ground that the birth of undesirable citizens will be detrimental to the State welfare. Lonas vs. State, 3 Heisk (Tenn. 287) ; State vs. Gibson, 36 Ind. 389; Gould vs. Gould, 78 Conn. 242. The statutes of this State regulating marriage, including prohibition against the marriage of epileptics, have not received consideration at the hands of the Court, seeming to have been accepted without protest. It is true that this limitation upon the right of marriage does not include, or has not yet included, infliction of physical injury upon individuals for the protection of society. Yet there are not wanting decisions which indicate the right of the State to compel physical injury upon unwilling individuals for the general protection. The discover of vaccination, and its successful use, led to the adoption of compulsory vaccination laws.
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    Detailed Review oe Litigation — New Jersey 171 These were resisted, as infringing tho rights of personal liberty, due process of law, etc., and were sustained as a valid exercise of the police power. Morris vs. Columbus, 102 Ga. 792; 30 S. E. Rep. 850; Jacobson vs. Mass., 197 U. S. 11. It results, therefore, since the State may protect itself against the birth of undesirable citizens by placing restrictions upon the right of marriage, and may inflict physical injury on individuals for the protection of society, that these two rights may properly be joined to accomplish the end which the Legislature has declared to be necessary and proper. , tm The severity of the operations required by this statute, and their possible effect, are dealt with elsewhere in the brief submitted. So, too, the right of the State to segregate certain classes of individuals, not as criminals, but in defense of the right of the State to care for the helpless, and to protect society, has been established. In re Dowdle, 169 Mass. 387-389; Chevannes vs. Priestly, 80 Iowa 316-320; Shenango vs. Wayne, 34 Pa. St. 184-186; Keleher vs. Putnam, 60 N. H. 30-31. Thus it appears that the right of restraint may be joined to the infliction of physical injury, for the protection of society. It may be well to consider here the force and effect to be given to paragraph six of the act under review, which is as follows: "6. If any provision of this act shall be questioned in any court, and the provisions of this act with reference to any class of persons enumerated therein shall be held to be unconstitutional and void, such determination shall not be deemed to invalidate the entire act, but only such provisions thereof with reference to the class in question as are specially under review and particularly passed upon by the decision of the court." This clearly indicates that the Legislature, in dealing with this subject, was not unaware of the difficulty which might lie in the path of accomplishment of its purpose, and called upon the Court thereby to consider the act as applicable in the legislative mind, not only to all of the classes involved, but to any of them to which the provisions of the statute might be held to be constitutionally applicable. It appears that the act includes the feebleminded, epileptic and other defective inmates confined in the several reformatory, charitable and penal institutions in the counties and the State, and the criminals defined by paragraph two. The application of the act, therefore, is to certain classes generally referred to as defectives, and to others generally classified as criminals. There may be, possibly, more ground for objection to the reason for the application of the provisions of the act to criminal classes than to defective classes, because of the difficulty of properly determining the propriety of the procedure of the act in criminal cases. To this it may be suggested that the Legislature has disposed, by its declaration, of the question of propriety, when it has included certain criminals within its declaration of those to whom the act shall, in the protection of the public welfare, be applied, so that this question as to whether the act ought to include any criminal classes is not within the jurisdiction of the Court, unless the criminal classes so included may be shown to have some additional guarantee beyond that of the other classes involved, which is, of course, possible. Or, it may be suggested that this phase of the act is not brought before the Court by the present proceedings, which deal with one of the so-called defective classes, and that, therefore, the possible application of the act to the criminal classes is one which the Court is not called upon to decide, and, further, it appears that if the Court should be of the opinion that, as applied to criminal classes, the act is unconstitutional, this provision may be exscinded, Under the legislative sanction, and the remainder of the act stand intact. If, however, the Court shall be of the opinion that the provisions of paragraph two indicate an intention on the part of the Legislature to make this act applicable to the criminal classes therein defined, as a punishment for crime, rather than to designate the classes of individuals to whom the act is to be applicable, then it may be suggested that this phase of the act falls within the authority of State vs. Feilen, above referred to. The act of the State of Washington, there under review, dealt with habitual criminals. The reasons filed are somewhat indefinite, but they do not indicate any objection to the form of the statute. Insofar as the five distinct reasons have not been dealt with in the general argument preceding, it seems to be sufficient to say that reason number two is answered by paragraph three of the statute, provided it be sustained, and the pro �
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    172 DiiTAiuvD Review oe Litigation — New Jersey ceedings seem to be, in all respects, in conformance with the statute, and reason number five failing to disclose wherein the proceedings are alleged to be defective, no specific answer can be made thereto. In conclusion, counsel begs to present to the Court the brief of the Honorable Elmore T. Elver, of the Wisconsin bar. This brief deals so fully and capably with certain phases of the legislation now under review, that no attempt has been made to present the same subject matter, or to deal with it in any different form. Mr. Elver's brief is respectfully submitted to the Court for its consideration and attention, with the request that Mr. Elver be considered as admitted to this bar pro hac vice. Respectfully submitted, NELSON B. GASKILL, Assistant Attorney-General. e. Brief by Elmore T. Elver, Esq., of the Wisconsin Bar, as amicus curiae, upholding the constitutionality of the New Jersey Sterilization Act. This brief was submitted with that of Hon. Nelson B. Gaskill, Assistant AttorneyGeneral of New Jersey. The author reviews very carefully the legal, medical and biological authorities on sterilization and related social remedies. He then concludes that: THE ACT IN QUESTION HAVING BEEN PASSED FOR THE PROMOTION OF THE PUBLIC HEALTH, SAFETY AND WELFARE, WE CONTEND NO CONSTITUTIONAL QUESTION (OTHER THAN THE ONE DISCUSSED UNDER THE NEXT HEADING) IS INVOLVED, FOR THE REASON THAT THE PASSAGE OF THE ACT IS THE VERY ESSENCE OF THE EXERCISE BY THE LEGISLATURE OF THE POLICE POWERS. Hoboken vs. Goodman, 68 N. J. L. (39 Vr.) 217; 51 Atl. 1092; Bryant, Com'r vs. Skillman Hardware Co., 76 N. J. L. (47 Vr.) 45; Meeham vs. Excise Com., 75 N. J. L. (46 Vr.) 557; Passaic vs. Patterson Bill Posting Co., 71 N. J. L. (42 Vr.) 75; 58 Atl. 342; Hopper vs. Stack, 69 N. J. L. (40 Vr.) 562; 56 Atl. 1; Jacobson vs. Massachusetts, 25 Sup. Ct. Rep. 358; 197 U. S. 11; 49 L. ed. 643 (Compulsory Vaccination Law) ; Noble State Bank vs. Haskell, 219 U. S. 104; 55 L. ed. 112; 31 Sup. Ct. Rep. 186. In the Meeham case it is said: "Police regulations of this character must (Bishop's law, regulating places at which intoxicating liquors are sold), in the absence of clear evidence to the contrary, be deemed to be based upon facts within the possession of the Legislature rendering such legislation proper, if not necessary. See Hopper vs. Stack, 40 Vr. 562." And again in the Hopper case the Court says, at page 556 et seq., of the opinion: "Apart, however, from these considerations, the matter as an incident of police regulation is clearly within the legislative province, as will appear when the subject of its police power is considered. "Under this branch of the relator's argument a number of provisions are criticized upon the ground that they tend to constrain the otherwise untrammeled conduct of citizens when seeking to give expression to their political preferences, which is said to be one of their natural rights. Assuming that specific instances of this have been shown, no constitutional question is involved, for the reason that it is of the very essence of the exercise by the Legislature of its police powers that citizens may for the public good (which is what the word 'police' means in this context) be constrained in their conduct even with respect to matters in themselves, natural and otherwise right. Limitations of strictly natural rights and reasonable regulation of general constitutional rights are not incompatible with the valid exercise of the police powers." * * * "Every exercise of police power involves.; of necessity, the determination by the lawmaker of some fact quite apart from the exercise of any legislative discretion concerning it. The contrary is not conceivable. Thus it is not conceivable that an act to protect passengers upon railways could have been enacted without the determination by the Legislature that railways existed and that passengers were carried by them — whether such passengers required protection, and, if so, of what sort would be the discretionary element in such legislation. Similarly, the act upon their statute book to protect worshippers at camp-meetings could not have been enacted without a determination of the fact of the existence of such associa �
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    Detailed Review of Litigation — New Jersey 173 tions, the objects of those so associated and the further fact that such objects included immunity from interference by persons having a hostile or even an alien purpose. This elemental proposition is stated only to emphasize the difference between such determinations by the Legislature of conditions of this already in being and enactments by the Legislature that bring into existence conditions that provisionally had not, and but for such legislation would not have, any existence. This distinction is vital in its bearing upon the argument before us, since it marks the distance that separates an act passed for the regulation of conduct upon which citizens had already embarked from the creation by the Legislature of institutions that compel citizens to a course of conduct upon which they had not voluntarily entered. Thus, to take the previous illustration, there is a wide difference in a constitutional sense between a statute that recognized the existence and objects of camp-meetings and affords protection to those who adopt that form of worship, and an act that instituted such gatherings and compelled persons to associate for the purposes prescribed by such act. Repeated illustration cannot make this distinction more plain or add to the force of its application to the present argument. If in place of camp-meetings we read political parties, and if for the avowed object of such religious gatherings we substitute the known purposes of such political associations, we shall have in its simplest form the domain of fact which the legislation in question must have recognized as subsisting before exercising over it the regulative and protective features of the statute under review. Thus the Legislature must have recognized as a fact the existence of political parties of varying numerical strength by which candidates for public election were placed in nomination upon party tickets and platforms. It must likewise have determined that in the selection of such nominees each of these political parties invited the co-operation of voters who were in practical affiliation with it, and resented attempts at participation by or interference from those not so in sympathy. The Legislature must, further, have decided that the purposes of these party proceedings were so far public purposes that those engaged in them ought to be protected in what they had undertaken, and that to this end the police power of the State should be exercised. These matters of fact being established, the element of legislative discretion entered to determine the measure of such regulation and the mode of its exercise. In all of this there is no calling of anything into existence, no creation of political parties or of primary meetings, no prescription of the terms of membership — in fine, no initiation of any essential matter, but only the recognition of an existing state of facts and a determination to throw over them the protection of police regulation. With the wisdom or efficiency of this latter determination the judicial branch of the government has nothing whatsoever to do, nor does the preliminary determination of fact concern it when, as in the present case, neither in argument nor in proof is there any suggestion that such determination was not in accord with fact. What the attitude of the courts would be toward legislation of the palpably illusive character suggested by some of the illustrations used upon the argument need not be discussed, not only because the question is not in the case, but also because in no case does one department of the government presume unworthy conduct on the part of a co-ordinate branch." In the Haskell case, page 110, Justice Holmes uses the following language: "It may be said in a general way that the police power extends to all the great public needs. Camfield vs. United States, 167 U. S. 518, 42 L. ed. 260, 17 Sup. Ct. Rep. 864. It may be put forth in aid of what is sanctioned by usage, or held by the prevailing morality or strong and preponderant opinion to be greatly and immediately necessary to the public welfare." VIEWED FROM A PUNITIVE STANDPOINT, WE CONTEND THAT STERILIZATION AS A PUNISHMENT WOULD NOT BE CRUEL AND UNUSUAL. WE DO NOT FEEL THAT WE CARE TO DISCUSS THIS PROPOSITION AT LENGTH ON ACCOUNT OF THE DECISIVE STAND OF THE COURTS, AND MERELY DIRECT ATTENTION TO THE FOLLOWING AUTHORITIES: State vs. Gedkiche, 43 N. J. L. 86; ' State vs. Feilen (Washington), 126 Pac. Rep. 75; United States vs. Weems, 217 U. S. 349; 54 L. ed. 793.
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    174 Detailed Ricviiiw of Litigation — New J^rsivy For the reason hereinbefore set forth, we respectfully submit that the order should not be set aside and reversed. Respectfully submitted, ELMORE T. ELVER, For the Defendant. f. Decision of the New Jersey Supreme Court. NEW JERSEY SUPREME COURT. June Term, 1913. THE STATE, Alice Smith, Prosecutrix, vs. Board of Examiners of FeebleMinded (Including Idiots, Imbeciles and Morons), Epileptics, Criminals and Other Defectives, Defendants. Submitted July 3, 1913. Decided November 18, 1913. # * * Held, That the statute in question was based upon a classification that bore no reasonable relation to the object of such police regulation, and hence denied to the individuals of the class so selected the equal protection of the laws guaranteed by the Fourteenth Amendment of the Constitution of the United States. * * * Before Justices GARRISON, TRENCHARD AND MINTURN. For the prosecutrix, Azariah M. Beekman. For the defendant, Nelson B. Gaskill, Assistant Attorney- General. (Elmore T. Elver, Esq., of the Wisconsin Bar, on the brief.) The opinion of the Court was delivered by GARRISON, J. The question propounded is whether or not the statute, under which the order now before us was made, is a valid exercise of the police power. The statute, it will be observed, applies to criminals, in which aspect it does not now concern us since the prosecutrix is an epileptic, an unfortunate person but not a criminal. The order is made by the Board of Examiners provided by the Act of April 21st, 1911 (P. L., p. 353). Briefly stated, the order after reciting that Alice Smith is an epileptic inmate of a State charitable institution, that procreation by her is inadvisable, and that there is no probability that her condition will improve to such an extent as to render procreation by her advisable, orders that the operation of Salpingectomy be performed upon the said Alice Smith. Salpingectomy is the incision or excision of the Fallopian tube, i. e., either cutting it off or cutting it out. The Fallopian tube is an essential part of the female reproductive system and consists of a narrow conduit some four inches in length that extends on each side of a woman's body from the base of the womb to the ovary upon that side. These three organs, i. e., the ovary, the Fallopian tube and the uterus, are all concerned in normal child-bearing, the relation between them being that the unfecundated ovum which is periodically produced in the ovary passes down through the Fallopian tube into the body of the uterus where, if fecundation by the male seed takes place, or has taken place, the embryo is formed and developed into the foetus or unborn child. The statute is broad enough to authorize an operation for the removal of any one of these organs essential to procreation. These organs are in pairs on either side of the body excepting the uterus, which is a single organ lying deep in the pelvis back of the bladder. The operation of Salpingectomy, therefore, to be effective must be performed in both sides of the body, and hence is in effect two operations, both requiring deep-seated surgery under profound and prolonged anaesthesia, and hence involving all of the dangers of life incident thereto, whether arising from the anaesthetic, from surgical shock or from the inflammation or infection . incident to surgical interference with the peritoneal cavity. These ordinary incidents and dangers of such an operation are not lessened where the operation is not sought by the patient, but must be performed upon her by force at least to the extent of the production of such anaesthesia as shall completely destroy all liberty of will or action. The order is addressed to no one and is silent as to the person by whom this operation is to be performed, and the statute likewise is silent upon this subject, excepting that when an order is made, "thereupon it shall be arid may be lawful for any surgeon qualified under the laws of this State, under the direction of the chief physician of said institution, to perform such operation." The prosecutrix falls within the classification of the statute in that she is an inmate of
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    Detailed Review oe Litigation — New Jersey 175 the State Village for Epileptics, a State charitable institution, "the objects of which," as stated in the act creating it, are "to secure the humane, curative, scientific and economical care and treatment of epilepsy." (4 Comp. Stat., p. 4961.) The prosecutrix has been an inmate of this charity since 1902, and for the five years last past she has had no attack of the disease. From this statement of the facts it is clear that the order with which we have to deal threatens possibly the life and certainly the liberty of the prosecutrix in a manner forbidden by both the State and Federal Constitutions, unless such order is a valid exercise of the police power. The question thus presented is, therefore, not one of those constitutional questions that are primarily addressed to the Legislature, but a purely legal question as to the due exercise of the police power which is always a matter for determination by the courts. This power, stated as broadly as the argument in support of the order requires, is the exercise by the Legislature of a State of its inherent sovereignty to enact and enforce whatever regulations are in its judgment demanded for the welfare of society at large in order to secure or to guard its order, safety, health or morals. The general limitations of such power, to which the prosecutrix must appeal, is that under our system of government the artificial enhancement of the public welfare by the forceable suppression of the constitutional rights of the individual is inadmissible. Somewhere between these two fundamental propositions the exercise of the police power in the present case must fall and its assignment to the former rather than to the latter involves consequences of the greatest magnitude. For while the case in hand raises the very important and novel question whether it is one of the attributes of government to essay the theoretical improvement of society by destroying the function of procreation in certain of its members who are not malefactors against its laws, it is evident that the decision of that question carries with it certain logical consequences having far-reaching results. For the feeble-minded and epileptics are not the only persons in the community whose elimination as undesirable citizens would, or might in the judgment of the Legislature, be a distinct benefit to society. If the enforced sterility of this class be a legitimate exercise of governmental power, a wide field of legislative activity and duty is thrown open to which it would be difficult to assign a legal limit. If in the present case we decide that such a power exists in the case of epileptics, the doctrine we shall have enunciated cannot stop there. For epilepsy is not the only disease by which the welfare of society at large is injuriously affected; indeed, not being communicable by contagion or otherwise, it lacks some of the gravest dangers that attend upon such diseases as pulmonary consumption or communicable syphilis. So that it would seem to be a logical necessity that, if the Legislature may, under the police power, theoretically benefit the next generation by the sterilization of the epileptics of this, it both may and should pursue the like course with respect to the other diseases mentioned with the additional gain to society thereby arising from the protection of the present generation from contagion or contamination. Even when these and many other diseases that might be named have been included, the limits of logical necessity have by no means been reached. There are other things besides physical or mental diseases that may render persons undesirable citizens or might do so in the opinion of a majority of a prevailing legislature. Racial differences, for instance, might afford a basis for such an opinion in communities where that question is unfortunately a permanent and paramount issue. Even beyond all such considerations it might be logically consistent to bring the philosophic theory of Malthus to bear upon the police power to the end that the tendency of population to outgrow its means of subsistence should be counteracted by surgical interference of the sort we are now considering. Evidently the large and underlying question is how far is government constitutionally justified in the theoretical betterment of society by means of the surgical sterilization of certain of its unoffending but undesirable members. If some, but by no means all, of these illustrations are fanciful, they still serve their purpose of indicating why we place the decision of the present case upon a ground that has no such logical results or untoward consequences. Such a ground is presented by the classification upon which the present statute is based, which is of such a nature that the persons included within it are not afforded the equal protection of the laws under the Fourteenth Amendment of the Constitution
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    176 Detailed Review oe Litigation — New Jersey of the United States, which provides that "no State shall deny to any person within its jurisdiction the equal protection of the laws." Under this provision it has been uniformly held that a State statute that bears solely upon a class of persons selected by it must not only bear alike upon all the individuals of such class, but that the class as a whole must bear some reasonable relation to the legislation thus solely affecting the individuals that compose it. "It is apparent," said Mr. Justice Brewer in Gulf, Colorado, Etc., R. R. Co. vs. Ellis (165 U. S., p. 150), after a review of many cases, "that the mere fact of classification is not sufficient to relieve a statute from the reach of the equality clause of the Fourteenth Amendment, and that in all cases it must appear, not only that a classification has been made, but also that it is one based upon some reasonable ground — some difference which bears a just and proper relation to the attempted classification — and is not a mere arbitrary selection." This summarizes a mass of cases that might be cited. Turning our attention now to the classification on which the present statute is based and laying aside criminals and persons confined in penal institutions with which we have no present concern, it will be seen that — as to epileptics, with which alone we have to do — the force of the statute falls wholly upon such epileptics as are "inmates confined in the several charitable institutions in the counties and State." It must be apparent .that the class thus selected is singularly narrow when the broad purpose of the statute and the avowed object sought to be accomplished by it are considered. The objection, however, is not that the class is small as compared with the magnitude of the purpose in view, which is nothing less than the artificial improvement of society at large, but that it is singularly inept for the accomplishment of that purpose in this respect, viz., that if such object requires the sterilization of the class so selected, then fortiori does it require the sterilization of the vastly greater class who are not protected from procreation by their confinement in State or county institutions. The broad class to which the legislative remedy is normally applicable is that of epileptics, i. e., all epileptics. Now, epilepsy, if not, as some authorities contend, mainly a disease of the well-to-do and over-fed, is at least one that affects all ranks of society, the rich as well as the poor. If it be conceded for the sake of argument that the Legislature select one of these broadly defined classes, i. e., the poor, and may legislate solely with reference to this class, it is evident that by the further sub-classification of the poor into those who are, and those who are not, inmates in public charitable institutions, a principle of selection is adopted that bears no reasonable relation to the proposed scheme for the artificial betterment of society. For not only will society at large be just as injuriously affected by the procreation of epileptics who are not confined in such institutions as it will be by the procreation of those who are so confined, but the former vastly outnumber the latter and are in the nature of things vastly more exposed to the temptation and opportunity of procreation, which indeed in the cases of those confined in a presumably well conducted institution is reduced practically to nil. The particular vice, therefore, of the present classification is not so much that it creates a sub-classification based upon no reasonable basis, as that having thereby arbitrarily created two classes, it applies the statutory remedy to that one of those classes to which it has the least, and in no event a sole application, and to which indeed, upon the presumption of the proper management of our public institutions, it has no application at all. When we consider that such statutory scheme necessarily involves a suppression of personal liberty and a possible menace to the life of the individual who must submit to it, it is not asking too much that an artificial regulation of society that involves these constitutional rights of some of its members shall be accomplished, if at all, by a statute that does not deny to the persons injuriously affected the equal protection of the laws guaranteed by the Federal Constitution. The suggestion that the classification might be sufficient, if the scheme of the statute were to turn the sterilized inmates of such public institutes loose upon the community and thereby to effect a saving of expense to the public, is not deserving of serious consideration. The palpable inhumanity and immorality of such a scheme forbids us to impute it to an enlightened Legislature that evidently enacted the present statute for a worthy social end upon
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    Detailed Review oe Litigation — New Jersey 177 the merits of which our present decision upon strictly legal lines is in no sense to be regarded as a reflection. The conclusion we have reached is that, without regard to the power of the State to subject its citizens to surgical operations that shall render procreation by them impossible, the present statute is invalid in that it denies to the prosecutrix of this writ the equal protection of the laws to which under the Constitution of the United States she is entitled. The order brought up by this writ is set aside. NOTE: At the time of the above given decision (November, 1913) the attorney for the Board of Examiners announced their intention of carrying the case to higher Courts, but the matter was allowed to lapse. Up to March, 1919, nothing further had been done.
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    Detailed Review of Litigation — Iowa 179 III. IOWA. (Chapter 189, April 19, 1913.) The Iowa statute provided for a consideration of family history studies in order to determine pedigree values, and without recourse to court procedure in each case. It authorizes the sterilization of such inmates of "each public institution in the state entrusted with the care and custody of criminals, rapists, idiots, feeble-minded, imbeciles, lunatics, drunkards, drug fiends, epileptics, syphilitics, moral and sexual perverts, and diseased and degenerate persons," as a majority of the Board of Parole may deem potential parents of defectives. The Federal Court appears to have assumed jurisdiction in the matter on account of the statute's alleged violation of the Fourteenth Amendment to the Federal Constitution, which provides that no state shall deny to any of its citizens the equal protection of the laws. The test case arose in the person of Rudolph Davis, an inmate of the Iowa Penitentiary. He had been twice convicted of felony, and the case here took on a punitive aspect. The applicability of the following items on the Bill of Rights were considered: Bill of Attainder, ex post facto law, twice in jeopardy of life or limb, and due process of law. The statute was held unconstitutional by Judge Smith McPherson because in his opinion it violated the fundamental qualities in each of the above-named particulars. Honorable W. R. C. Kendrick, Assistant Attorney-General of Iowa, under date of February 21, 1918, supplied the following information: "On March 11, 1914, a bill of equity was filed in the District Court of the United States for the Southern District of Iowa, Eastern Division, at Keokuk, being the April Term, 1914, of said court, by Rudolph Davis, plaintiff, against William H. Berry, et al., constituting the Board of Parole of Iowa; James C. Saunders, Warden of the Penitentiary at Fort- Madison; and Austin F. Philpott, physician of said institution, asking for a writ of injunction restraining defendants from performing the operation of vasectomy upon the plaintiff, who was a convict in said penitentiary. "Defendants were proceeding to act under Chapter 187, Acts of the 35th General Assembly (Laws of 1913), by the provisions of which the State Board of Parole was directed and commanded to examine the inmates of all public institutions in the state, and if they decided that procreation by any such inmates would probably result in the birth of children with a tendency toward venereal disease, deformity, crime, imbecility, idiocy, insanity, and the like, then and in that event the Board of Parole was authorized to order the physician of the institution to perform the operation which would result in sterilization. As applying to inmates of the state penitentiaries, the law commanded the board to order such operation performed upon every inmate who had been twice convicted of a felony. "After the filing of said bill the attorneygeneral of Iowa gave an opinion to the Board of Parole that Chapter 187 did not apply to any inmate who had not been twice convicted of a felony, since the law went into effect, and recommended that the board rescind and cancel their order for sterilization. Acting upon that opinion the board cancelled their former order, and the attorney-general, acting as counsel for the Board, moved the court to dismiss complainant's bill. However, the court overruled said motion, issued a temporary writ, and on June 24, 1914, entered judgment and decree, holding Chapter 187 void, as being in violation of the Constitution which prohibits the infliction of cruel and inhuman punishment. The lower court's decision will be found in 216 Fed. Rep. 419. The case was appealed to the Supreme Court of the United States, and the judgment of the lower court reversed, not, however, for error in misstating the law by the lower court, but for the reason that pending the appeal the Iowa Legislature repealed the law under which suit was brought, and, therefore, the injunction was superfluous and the higher court had practically nothing to decide. This case is reported in Davis vs. Berry, 242 U. S. 468." 1. STATE BOARD OF PAROLE. On March 5, 1914, the Iowa State Board of Parole ordered the sterilization by vasectomy of Rudolph Davis, an inmate (No. 10406) of the State Penitentiary at Fort Madison. (a) Order of the Board directing operation on Rudolph Davis, No. 10406, an inmate  of the Penitentiary at Fort Madison. "To Managing Officer of the Penitentiary at Fort Madison: "At a meeting of the Board authorized by Chapter 187 of the Acts of the ThirtyFifth General Assembly of the State of
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    180 Detailed Revikw of Litigation — Iowa Iowa, held at the said penitentiary in Fort Madison, Iowa, on the 14th day of February, 1914, said Board examined into the mental and physical condition, the records and family history of Rudolph Davis, No. 10406, an inmate of said penitentiary, and found said Rudolph Davis, No. 10406, to be an inmate of the said penitentiary; that he has been twice convicted of a felony, the last conviction being for a crime committed since the 4th day of July, 1913. He is now serving under sentence on the last conviction, and that the operation of vasectomy should be performed on said Rudolph Davis, because he has been twice convicted of a felony. "It is therefore ordered that the operation of vasectomy be performed on said Rudolph Davis, No. 10406, an inmate of said penitentiary, and that A. F. Philpott, physician of said penitentiary, be and is authorized and directed to forthwith perform said operation of vasectomy, or have same performed by some one selected by him, and make return hereon to the Iowa Board of Parole. "All done under authority given in Chapter 187 of the Acts of the Thirty-Fifth General Assembly of the State of Iowa, and in pursuance of the findings and order of the local board of said penitentiary as above recited. "In testimony whereof the undersigned Chairman of the Board of the Penitentiary organized and acting in pursuance of .the provisions of Chapter 187 of the Acts of the Thirty-Fifth General Assembly of the State of Iowa, hereto attaches his signature. "Signed this 5th day of March, 1914. "W. W. BERRY, "Chairman. "(Endorsed:) Filed March 11, 1914. Wm. C. McArthur, Clerk, by Frank Wahlgren, Deputy." 2. JUNE 24, 1914, THE UNITED STATES DISTRICT COURT OF SOUTHERN IOWA, Eastern Division, held the Iowa Act of April 19, 1913 (the second sterilization statute of this state), contrary to Section 1, Article XIV of the Constitution of the United States, because said statute provides for cruel and unusual punishment, constitutes a bill of attainder, and does not provide for due process of law in inflicting punishment. (216 Fed. Rep. 419.) The principal documents in the case follow : (a) Temporary Restraining Order. "In the District Court of the United States in and for the Southern District of Iowa, Eastern Division, at Keokuk. No. 9-A. Equity. RUDOLPH DAVIS, Plaintiff, vs. "WILLIAM H. BERRY, JOHN E. HOWE, and DAVID C. MOTT, Constituting   the Board of Parole of Iowa; James C. Sanders, Warden and Managing Officer of the Penitentiary at Fort Madison, Iowa, and Austin F. Philpott, Physician of said Penitentiary. TEMPORARY RESTRAINING ORDER. "Whereas, in the above named suit it has been made to appear upon the verified bill of the plaintiff, filed herein that a temporary restraining order preliminary to the hearing for an interlocutory injunction is proper, and that prima facie the plaintiff is entitled thereto. Now, on motion of said plaintiff, it is ordered that the defendants appear before the District Court of the United States, for the Southern District of Iowa, in the Eighth Circuit, at the court room of said Court at Council Bluffs, upon the 21st day of March, 1914, at 9 o'clock a. m. of said day, and then and there show cause, if any they have, why the interlocutory writ of injunction therein prayed for should not issue, and it appearing to the undersigned that there is danger of irreparable injury being caused to the plaintiff before the hearing of said application for the preliminary interlocutory writ of injunction can be heard unless the said defendants are, pending such hearing, restrained as hereinafter set forth. And it appearing that if notice of this hearing should be given that the threatened danger complained of would occur, and that it is necessary and proper that this order be made without notice. Therefore plaintiff's application for such temporary restraining order is granted without bond. "Now, therefore, it is ordered that you, the said William H. Berry, John E. Howe, and David C. Mott, constituting the Board of Parole of Iowa; James C. Sanders, Warden and Managing Officer of the Penitentiary at Fort Madison, Iowa, and Austin F. Philpott, Physician of said Penitentiary, defendants herein, your agents, servants and employees, and all persons acting by or under your authority or direction be, and you are hereby specially restrained and enjoined from performing, or causing the operation
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    Detailed Review of Litigation — Iowa 181 of vasectomy to be performed upon the plaintiff, and the said defendant, Austin F. Philpott, as Physician of the penitentiary at Fort Madison, Iowa, is especially restrained from designating any other person to perform said operation upon the plaintiff until the further order of this Court. "It is further ordered that a copy of this order, certified under the hand of the Clerk and the seal of this Court, be served on each of the defendants by registered mail. "Dated at Council Bluffs, in the Southern District of Iowa, this 11th day of March, 1914. (Signed "SMITH McPHERSON, "District Judge in and for the Southern District of Iowa. "(Indorsed:) Filed March 11, 1914. Wm. C. McArthur, Clerk, by Frank Wahlgren, Deputy." b. Bill of Complaint. In the District Court of the United States for the Southern District of Iowa, Eastern Division, at Keokuk, April Term, A. D. 1914. In Equity. No. 9-A. RUDOLPH DAVIS, Plaintiff. vs. WILLIAM H. BERRY, JOHN E. HOWE, AND DAVID C. MOTT, Constituting the Board of Parole of Iowa; James C. Sanders, Warden and Managing Officer of the Penitentiary at Fort Madison, Iowa, and Austin F. Philpott, Physician of said Penitentiary, Defendants. To the Honorable Judge of the United States District Court for the Southern District of Iowa: Rudolph Davis, the plaintiff, complains and says: 1st. That the plaintiff is a citizen and resident of the State of Louisiana, temporarily confined in the Iowa State Penitentiary, at Fort Madison, in the County of Lee and State of Iowa, and within the Southern Judicial District of Iowa. 2d. That the defendant, William H. Berry, is a citizen of the State of Iowa, and a resident of Indianola, Warren County, in the State of Iowa, within the Southern Judicial District of Iowa; the defendant, John E. Howe, is a citizen of the State of Iowa, and a resident of Adair County, in the State of Iowa, within the Southern Judicial District of Iowa; the defendant, David C. Mott, is a citizen of the State of Iowa, and a resident of Iowa County, in the State of Iowa, within the Northern Judicial District of Iowa; the defendant, James C. Sanders, is a citizen of the State of Iowa, and a resident of the County of Lee, in the State of Iowa, within the Eastern Division of the Southern Judicial District of the State of Iowa; and the defendant, Austin F. Philpott, is a citizen of the State of Iowa, and a resident of the County of Lee, in the State of Iowa, within the Eastern Division of the Southern Judicial District of Iowa. 3d. That the plaintiff is a convict, No. 10406, in the said penitentiary, under a judgment of the District Court in and for Linn County, Iowa, made and entered on the 27th day of August, 1913, sentencing him to not exceeding ten years, for the crime of breaking and entering. 4th. That the defendants, William H. Berry, John E. Howe and David C. Mott, are members of, compose and constitute the Board of Parole of the State of Iowa; that the defendant, James C. Sanders, is the warden and managing officer of the Iowa State Penitentiary at Fort Madison, Lee County, Iowa; and the defendant, Austin F. Philpott, is the physician of said penitentiary, which is a public institution of the State of Iowa. 5th. That acting under Chapter 187 of the Acts of the Thirty-fifth General Assembly of the State of Iowa, a copy of which is hereto attached, marked Exhibit "A," and made a part hereof, the defendants, acting as the board of said penitentiary, organized under said Chapter 187, did, on the 14th day of February, 1914, decide by an unanimous vote that the operation of vasectomy should be performed on this plaintiff; that the minutes of said board in the plaintiff's case read as follows: "The case of Rudolph Davis, No. 10406, was presented and on examination it was found that Rudolph Davis had been twice convicted of a felony, the last conviction being for a crime committed since the 4th day of July, 1913. He is now serving under the sentence on last conviction, and is a prisoner in the penitentiary at Fort Madison. It was moved that the operation of vasectomy be performed on Rudolph Davis, No. 10406, and said motion prevailed unanimously." 6th. That on the 5th day of March, 1914, the said Board, through its chairman, the
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    182 Detailed RuviRw of Litigation — Iowa defendant, William H. Berry, issued its mandate to the defendant, James C. Sanders, as managing officer of said penitentiary, ordering that the operation of vasectomy be performed on this plaintiff, and directing the defendant, Austin F. Philpott, as physician of said penitentiary, to forthwith perform said operation on this plaintiff, or have same performed by some one selected by him. A copy of said mandate is hereto attached, marked Exhibit "B," and made a part hereof. 7th. That the defendant, Austin F. Philpott, threatens to immediately designate some person to forthwith perform said operation on this plaintiff, and will do so unless restrained by this Honorable Court. 8th. That the operation of vasectomy consists in the resection or incision of the vas deferens, and would sterilize this plaintiff and render him incapable of procreation. 9th. That said Chapter 187 of the Acts of the Thirty-Fifth General Assembly of the State of Iowa violates and is contrary to Section 10, Article I, of the Constitution of the United States and is, therefore, void and of no effect; that as applied to this plaintiff it is ex post facto in that it was approved April 19, A. D. 1913, and became effective July 4, 1913; that he has not been twice convicted of a felony since July 4, 1913, and never has been twice convicted of a felony in the State of Iowa. 10th. That said Chapter 187 of the Acts of the Thirty-Fifth General Assembly of the State of Iowa violates and is contrary to Article I, Section 21 of the Constitution of Iowa, and is therefore void and of no effect in that as applied to this plaintiff it is ex post facto for the reasons set forth in the 9th paragraph of this bill. 11th. That said Chapter 187 of the Acts of the Thirty-Fifth General Assembly of the State of Iowa is contrary to Section 10 of Article I of the Constitution of the United States, which forbids any state to pass a Bill of Attainder in that it is a legislative act inflicting punishment without a judicial trial; that the said Act creates a new offense under the laws of Iowa, prescribes a punishment therefor, sentences the plaintiff and all other convicts who have been twice convicted of a felony, and orders the execution of the sentence without indictment, information or trial, and without giving the convict an opportunity to defend himself, without requiring legal evidence, and without giving the convict the benefit of counsel. 12th. That said Chapter 187 of the Acts of the Thirty-Fifth General Assembly of the State of Iowa is contrary to Article I, Section 21 of the Constitution of Iowa, for the reasons set forth in paragraph 11 of this bill. 13th. That said Chapter 187 of the Acts of the Thirty-Fifth General Assembly of Iowa is contrary to Section 1, Article I, of the Constitution of Iowa, for the reason that it deprives the plaintiff of his inalienable right to enjoy life and liberty and to pursue and obtain safety and happiness. 14th. That said Act of the General Assembly of Iowa is contrary to Section 9, Article I, of the Constitution of Iowa, which provides that the right of a trial by jury shall remain inviolate in that the said Act prescribes the punishment of vasectomy for a convict twice convicted of a felony without requiring the fact of such convictions to be determined by a jury but leaves the determination of that question to the Board of Parole, the managing officer of the prison, and the prison physician, and plaintiff further avers that the indictment against him in Linn County, Iowa, under which he was convicted and sentenced to the said penitentiary, and under which judgment he is now confined did not refer to the alleged former conviction of the plaintiff; that no evidence of a former conviction was introduced and the jury did not specially find that this plaintiff had been formerly convicted. 15th. That said Act of the General Assembly of Iowa is contrary to the Fourteenth Amendment of the Constitution of the United States, which provides "that no state shall deny to any person within its jurisdiction the equal protection of the laws," in that it applies only to persons who have been twice convicted of felonies and are inmates of the penitentiary, while it does not apply to persons who have been twice convicted of felonies but are not inmates of the penitentiary. 16th. That said Act of the General Assembly of the State of Iowa is contrary to the Fourteenth Amendment of the Constitution of the United States for the reason that it abridges the privileges and immunities of this plaintiff as a citizen of the United States and deprives him of this liberty without due process of law. 17th. That said Act of the General Assembly of Iowa is contrary to Section 9, Article I, of the Constitution of Iowa for the reason that it deprives the plaintiff of liberty without due process of law.
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    Detailed Review of Litigation — Iowa 183 18th. That said Chapter 187 of the Acts of the Thirty-Fifth General Assembly of Iowa is contrary to Section 17, Article I, of the Constitution of Iowa, which provides that cruel and unusual punishment shall not be inflicted, for the reason that the operation of vasectomy is a cruel and unusual punishment. 19th. That plaintiff is without adequate remedy at law; that plaintiff will suffer irreparable loss and damage unless a temporary restraining order is granted without notice restraining the defendants or any of them, and any one acting under their authority or designation, from performing said operation of vasectomy upon him. 20th. That the amount in controversy in this action exceeds, exclusive of interest and costs, the sum or value of Three Thousand ($3,000.00) Dollars. 21st. That plaintiff is without means and is unable to give an injunction bond. Wherefore, to the end that he may obtain the relief to which he is justly entitled in the premises, the plaintiff prays the court: First: To grant him your writ of subpoena, directed to William H. Berry, John E. Howe and David C. Mott, constituting the Board of Parole of Iowa; James C. Sanders, Warden and Managing Officer of the penitentiary at Fort Madison, Iowa, and Austin F. Philpott, Physician of said penitentiary, requiring and commanding all of them, and each of them, to appear and answer this bill of plaintiff at the next April term, 1914, of said court, in and for the Eastern Division at Keokuk, but not under oath, answer under oath being expressly waived. Second. To grant an interlocutory writ of injunction commanding the said defendants, and each of them, their servants, agents, employees, and all persons under their authority, direction or control, to absolutely desist and refrain from performing the operation of vasectomy upon this plaintiff, and commanding the said defendant, Austin F. Philpott, to refrain from designating any other person to perform said operation on this plaintiff, and that upon the final hearing and determination of this suit that said injunction be made perpetual, and that plaintiff may have such other and further relief, preliminary and final, as to the court may seem meet and proper, and which equity may require, and for costs. Third. That the Court grant unto your plaintiff a temporary restraining order, without  notice, restraining the said defendants, and each of them, their servants, employees, and agents and all persons under their authority, direction or control, from performing, or causing the operation of vasectomy to be performed on this plaintiff, and restraining the said defendant, Austin F. Philpott, as physician of said penitentiary, from designating any other person to perform said operation upon this plaintiff until such time as your Honor shall direct and appoint a hearing herein. (Signed) GEORGE B. STEWART, Solicitor and Counsel for Plaintiff. STATE OF IOWA, Lee County, ss: I, Rudolph Davis, on my oath depose and say that I am the plaintiff in the above entitled suit; that I have heard the foregoing Bill of Equity read over and that the facts and allegations therein stated are true as I verily believe. (Signed) RUDOLPH DAVIS. Subscribed and sworn to before me by the said Rudolph Davis this 10th day of March, A. D. 1914. (Signed) JESSE SCHLARBAUM, [Seal] Notary Public in and for Lee County, Iowa. (Endorsed:) Filed March 11, 1914. Wm. C. McArthur, Clerk, by Frank Wahlgren, Deputy. c. Amendment to Bill of Complaint. In the District Court of the United States for the Southern District of Iowa, Eastern Division, at Keokuk, April Term, A. D. 1914. RUDOLPH DAVIS, Plaintiff, vs. WILLIAM H. BERRY, JOHN E. HOWE, AND DAVID C. MOTT, Constituting the Board of Parole of Iowa; James C. Sanders, Warden and Managing Officer of the Penitentiary at Fort Madison, Iowa, and Austin F. Philpott, Physician of said Penitentiary, Defendants. AMENDMENT TO BILL. Now comes the plaintiff and amends his bill heretofore filed in the manner following: 1. He withdraws paragraph 14 of said bill and inserts in lieu thereof the following: That said Act of the General Assembly of Iowa is contrary to Section 9 of Article I of the Constitution of Iowa, which provides that the right to a trial by jury shall remain inviolate in that the said act prescribes the
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    184 DictaiIvKd ReviivW 01" Litigation — Iowa punishment of vasectomy for a convict twice convicted of a felony without requiring the fact of such conviction to be determined by a jury, or even by the Board created by said act, but arbitrarily and peremptorily orders said operation to be performed on convicts twice convicted of a felony, and plaintiff further avers that the information against him in Linn County, Iowa, under which he was convicted and sentenced to said penitentiary, and under which judgment he is now confined, did not refer to the alleged former conviction of the plaintiff; that no evidence of a former conviction was introduced and that the jury did not specially find that this plaintiff had been formerly convicted; that an exemplified copy of said information is hereto attached, marked Exhibit "G" and made a part hereof. 2. Plaintiff avers that he has been twice convicted of a felony; once in Linn County, Iowa, and once in Pulaski County, in the State of Arkansas, in the year 1909. (Signed) GEORGE B. STEWART, Solicitor and Counsel for Plaintiff. UNITED STATES OF AMERICA, Southern District of Iowa. STATE OF IOWA, Lee County, ss: I, Rudolph Davis, on my oath depose and say that I am the plaintiff in the above entitled suit; that I have heard the foregoing amendment to the Bill in Equity in said suit read over, and that the facts and allegations therein stated are true as I verily believe. (Signed) RUDOLPH DAVIS. Subscribed and sworn to before me by the said Rudolph Davis this 9th day of April, A. D. 1914. (Signed) JESSE SCHLARBAUM, [Seal] Notary Public in and for Lee County, Iowa. (Endorsed:) Filed April 14th, 1914. Wm. C. McArthur, Clerk, by Frank Wahlgren, Deputy. d. Reports of Attorney-General to Board of Parole, October 21, 1913: Dear Sir: I am in receipt of your communication directing my attention to Chapter 187, Acts of the Thirty-Fifth General Assembly, relating to the prevention of the procreation of certain delinquents and defectives, and requesting to be advised: 1st. As to whether the act applies to prisoners confined in the penal institutions referred to in said act who were convicted prior to the taking effect of said act; that is to say prior to the 4th day of July, 1913; and, 2d. Does the act include persons convicted of misdemeanors and confined in jails and minor prisons of the state. First. The question is not free from difficulty. In this question is involved (a) the intention of the legislature, that is to say, whether or not the legislature intended the act to apply to persons confined or convicted prior to the taking effect of the act; and (b) if the legislature did so intend, is the act constitutional. Assuming then that the legislature intended the act to apply to persons convicted or sentenced prior to the taking effect of said act, the same would be unconstitutional as being ex post facto, if it may be considered as a means of punishment or even if it contained directly an element of punishment. If, however, it is looked upon wholly as a sanitary and police measure in the interest of society at large, and directly in the interest of the possible offspring of the persons referred to in the act* then it would clearly not be unconstitutional. It is a cardinal principle of construction that every act should be so construed as to relieve it of grave constitutional questions if possible. This being true, and it also beinguncertain as to whether it was the intention of the General Assembly to make the act apply to persons convicted of crime prior to the taking effect of the act, I am of the opinion that the act should be construed to apply only to those persons who have been convicted of crime subsequent to the taking effect of said act. Second. After a careful consideration of the entire act I am clearly of the opinion that it was not the intention of the legislature to include therein misdemeanants or persons confined in county and city jails. Respectfully submitted, (Signed) GEORGE COSSON, Attorney-General, October 21, 1913. Hon. W. H. Berry, Chairman Board of Parole, Des Moines, Iowa. REPORT OF APRIL 1, 1914. Gentlemen: On the 17th of July, 1913, your board submitted the following questions  to the Department of Justice with a request for an official opinion thereon:
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    Detailed Review of Litigation — Iowa 185 1st. "Do the prisoners confined in the prisons named above whose crime was committed before the taking effect of the act referred to, come under the provisions thereof?" 2d. "Does the act include persons convicted of misdemeanors confined in jails and minor prisons of the state?" On the 21st of October, 1913, an official opinion was given in which it was held that the act did not include misdemeanants or persons confined in county and city jails. In discussing the first proposition it was said: "The first question is not free from difficulty. In this question is involved (a) the intention of the legislature; that is to say, whether or not the legislature intended the act to apply to persons confined or convicted prior to the taking effect of the act; and (b) if the legislature did so intend, is the act constitutional?" In discussing the question I there said that "Assuming that the legislature intended the act to apply to persons convicted or sentenced prior to the taking effect of said act, the same would be unconstitutional, as being ex post facto, if it may be considered as a means of punishment or even if it contained directly an element of punishment;" and that "It is a cardinal principle of construction that every act should be so construed as to relieve it of grave constitutional questions if possible;" and that, "This being true, and it also being uncertain as to whether it was the intention of the General Assembly to make the act apply to persons convicted of crime prior to the taking effect of the act, I am of the opinion that the act should be so construed as to apply only to those persons who have been convicted of crime subsequent to the taking effect of said act." The precise question now presented by the complaint filed by George B. Stewart on behalf of Rudolph Davis seems not to have been passed upon in that opinion, viz: Was it the intention of the legislature that both convictions should be subsequent to the taking effect of the act? It will be noticed as the language used by the General Assembly is general in its nature, and after a careful consideration of the act, I am of the opinion that the act should be so construed as to require that both convictions of a felony must be subsequent to the passage of the act. This being true, and there now being no person confined in the penitentiary who has been twice convicted of felony since the passage of Chapter 187, acts of the Thirty-Fifth General Assembly, it follows that the order made by the Board of Parole designating Rudolph Davis and others should be cancelled and that no prisoners should be designated by the commission named upon whom the operation should be performed who has not been twice convicted of a felony subsequent to ■the passage of the act. Since the act does not make it clear whether both convictions should be had in the State of Iowa, and as it is well known that what is a felony in one state may be a misdemeanor in another state, and vice versa, and since the Thirty-Sixth General Assembly will convene on the second Monday in January, 1915, I suggest that no further action be taken under this particular section of the act until the General Assembly has an opportunity to make the provision in question more specific. This opinion is limited to the construction to be placed upon the single phrase under consideration, viz., a prisoner "who has been twice convicted of a felony." (Signed) GEORGE COSSON, Attorney-General of Iowa. April 1, 1914. Honorable Board of Parole. e. Minutes of Meeting of Board of Parole et al., April 15, 1914. MINUTES OF MEETING OF THE BOARD FOR THE ADMINISTRATION OF THE LAW AS FOUND IN CHAPTER 185 OF THE ACTS OF THE THIRTY-FIFTH GENERAL ASSEMBLY: The Board of Parole, together with J. C. Sanders, Warden of the Penitentiary at Fort Madison, and A. F. Philpott, Physician of said Penitentiary, met at Des Moines, Iowa, April 15, 1914, called to order, and on motion of J. E. Howe, the following preamble and resolution was adopted: Whereas, at a meeting of this board held at Fort Madison, Iowa, on February 14, 1914, it was ordered that the operation of vasectomy be performed by the physician of said prison on the following named prisoners confined in said Penitentiary, to-wit: No. 10405 — Harry Delmar No. 10406— Rudolph Davis No. 10409— W. J. McArtor No. 10414 — John Ryan No. 10434 — Jake Mann
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    186 Detailed Review oi'4 Litigation — Iowa No. 10440— Peter Stark No. 10441— D. O. Martin No. 10448 — Ed Turnipseed No. 10453— William O'Gara No. 10455— S. H. Keeler No. 10462— Fred Trask No. 10464— Charles King No. 10473— William Kinney No. 10475— Charles Davis No. 10477 — Claude Brasher No. 10478— David Dyer No. 10481 — Thomas Burns No. 10485— Charles Reide No. 10491— Joe Murphy No. 10492 — Fred Carson No. 10494 — John Singleton No. 10497 — Oscar Carlson No. 10499— Frank Sanders, all for the reason that each of said prisoners had been twice convicted of a felony and for that reason under the Act of the ThirtyFifth General Assembly of the State of Iowa providing for sterilization of prisoners should be sterilized; and, Whereas, in each of said cases one of such felonies had been committed since the taking effect of said Act, and in each of said cases one of the felonies of which the prisoner had been convicted was committed before the taking effect of said Act; and, Whereas, the Attorney-General of Iowa now has filed with this board his written opinion, holding that the proper construction of the provisions of said act which requires that the operation of vasectomy should be performed on every prisoner in the Penitentiary of Iowa who has been twice convicted of a felony, would require that both of the crimes of which he was convicted must have been committed since the taking effect of said Act, and therefore does not apply in any of the above named cases; Therefore, resolved, that because of the construction of said Act by the AttorneyGeneral of Iowa, we reconsider the motion by which the operation of vasectomy was ordered to be performed in each of the above cases. Moved by A. F. Philpott that the motion made February 14, 1914, that the operation of vasectomy be performed on No. 10405 — Harry Delmar No. 10406— Rudolph Davis No. 10409— W. J. McArtor No. 10414— John Ryan No. 10434 — Jake Mann No. 10440— Peter Stark No. 10441— D. O. Martin No. 10448— Ed Turnipseed No. 10453— William O'Gara No. 10455— S. H. Keeler No. 10462— Fred Trask No. 10464 — Charles King No. 10473— William Kinney No. 10475 — Charles Davis No. 10477— Claude Brasher No. 10478— David Dyer No. 10481 — Thomas Burns No. 10485— Charles Reide No. 10491— Joe Murphy No. 10492— Fred Carson No. 10494— John Singleton No. 10497 — Oscar Carlson No. 10499 — Frank Sanders, be laid on the table. The motion prevailed. Moved by D. C. Mott that the board be now adjourned, subject to the call of the chairman. The motion prevailed. The board adjourned. (Signed) W. H. BERRY, Chairman. A. F. PHILPOTT, Secretary. A notice of appeal was filed by the Attorney-General of the State of Iowa on August 19, 1914, which was followed by an order signed by Judge Smith McPherson on August 20, 1914, duly allowing the appeal. f. Decision of the District Court of the United States in and for the Southern District of Iowa, Eastern Division. No. 9-A. Equity. RUDOLPH DAVIS, Complainant, against WILLIAM H. BERRY, JOHN F. HOWE, DAVID C. MOTT, JAMES C. SANDERS   and AUSTIN F. PHILPOTT, Defendants. OPINION. George B. Stewart of Fort Madison, Iowa, for Complainant; George Cosson of Des Moines, Iowa, Attorney-General of Iowa, for Defendants. Before Walter I. Smith, Circuit Judge; John C. Pollock and Smith McPherson, District Judges. Smith McPherson, District Judge: The complainant is a prisoner in the Iowa penitentiary. Defendants Berry, Howe, and Mott constitute the Iowa Board of Parole; Sanders is the warden, and Philpott is the physician of the penitentiary.
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    Detailed Review oe Litigation — Iowa 187 The case is one of diversity of citizenship, with federal questions presented by a Bill of Equity with an application for a temporary injunction to restrain defendants as state officers from enforcing Chapter 187 of the acts of the Thirty-fifth General Assembly (1913), authorizing a surgical operation called vasectomy on idiots, feeble-minded, drunkards, drug fiends, epileptics, syphilitics, moral and sexual perverts, and mandatory as to criminals who have been twice convicted of a felony. Complainant has been twice convicted of a felony, one of which was prior to the enactment of the statute in question (and in another state), and the other since (in this state), and for the latter he is now imprisoned. The defendant Board of Parole in February, 1914, made an order that the operation should be performed upon certain designated prisoners, including the complainant. This action was brought by the complainant for the purpose of enjoining each and every one of the defendants from subjecting him to the operation. Since the action was instituted the Board of Parole under a written opinion of the attorney-general of the state has rescinded its order, and they and the prison physician say they will observe such opinion. The opinion of the attorney-general is based upon the proposition that the statute is ex post facto if either of the convictions was for an offense committed prior to the enactment of the statute. Complainant's counsel in argument conceded the statute is not an ex post facto one. The attorney-general was in error when he advised the Board of Parole that the statute in question is void by reason of it being ex post facto, except only as to prisoners who have been twice convicted for felonies committed since the enactment of the statute. The statute under any construction is not an ex post facto one. State of Iowa ex. rel. Gregory vs. Jones, 128 Fed. Rep. 626; Kelly vs. People, 115 111. 583 (4 N. E. 644) ; Commonwealth vs. Graves, 155 Mass. 163 (29 N. E. 579); Sturtevant vs. Commonwealth, 158 Mass. 598 (33 N. E. 648) ; In re Miller, 68 N. W. 990 (Michigan) ; Blackburn vs. State, £0 Ohio State, 428 (36 N. E. 18) ; Moore vs. State of Missouri, 159 U. S. 673; Cooky's Constitutional Limitations, 7th Ed. 382; State vs. Dowden, 137 Iowa, 573; Graham vs. West Virginia, 224 U. S., 616. He is not being subjected to the operation for that which was by him done prior to the enactment of the statute, but because he voluntarily brings himself within a class covered by the statute, and he does this subsequent to the enactment of the statute. The attorney-general also advised the Board of Parole that the statute should be so construed as to be applicable only to prisoners who have been twice convicted of felonies committed since the enactment of the statute. Section 26, Article III, of the Iowa Constitution provides that a statute shall take effect July 4th following its enactment, or, if enacted at a special session, then at the expiration of ninety days after adjournment; or, in case of a declared emergency, by the publication thereof. But the attorney-general to maintain the proposition that the law is ex post facto as applied to one who was convicted the one time prior to the statute is doing violence to the state constitution by contending that the statute would be effective only as to any prisoner many years after its enactment. The defendant Board of Parole by rescinding the order subjecting complainant to the surgical operation, and the defendant warden and physician through the attorney-general now insist that an injunction should not issue because it will serve no purpose. There are two answers to this: death, resignation, and expiration of terms of office will bring other men into the positions now held by the defendants who may not entertain the same views as these defendants. The opinion of the attorney-general is advisory only and is not at all binding on either these defendants or their successors in office. Again, the statute in question provides that certain persons may be subjected to the surgical operation; but the latter part of Section 1 provides that such operations shall be performed upon prisoners who have been twice convicted of a felony, such as the complainant. It is the duty of an officer to follow the mandates of the statute. Of course, every officer must act at his peril under a statute that another party claims to be unconstitutional and void; but where a person will suffer an irreparable injury if the statute is carried out, the presumption is that such statute will be observed and that an injunction should issue to enjoin the enforcement of a void statute. Williams vs. Boynton, 147 N. Y. 426 (42 N. E. 184) ; Osborne vs. Blank, 9 Wheaton, 739, 840; 2 High on Injunctions (4th edition), Section 310.
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    188 Di'taii^d Ricviuw 01" Litigation — Iowa Complainant in his verified bill alleges that the statute is in violation of the United States Constitution in that it is in effect a Bill of Attainder in that there is to be no indictment or trial; that the statute abridges his privileges, and that he is denied the equal protection of the laws; that he is denied due process of law; that the statute is in conflict with the Iowa Constitution in that the statute denies the inalienable right to enjoy life, liberty and to pursue and obtain safety and happiness; that there is no jury trial awarded him, and that the statute provides cruel and unusual punishment. The case presents important questions. Statutes like this are of recent years, the first one upon the subject enacted less than fifteen years ago. The question has been before Appellate courts but twice. In one case, that of State of Washington vs. Feilen, 126 Pac. Rep. 75 (41 L. R. A., N. S., 418), the statute was upheld. The court held that the punishment was not cruel or unusual in the constitutional sense. That case involved a most heinous offense, that of the ravishment of a female child, and the statute provided that in addition to life imprisonment the jury and the court might determine whether he should be subjected to the operation of vasectomy. So that on the question now presented there was due process of law in that the matter was judicially determined. The other case, by the Supreme Court of New Jersey, was that of Smith vs. Board of Examiners, 88 Atl. Rep. 963. In that case the operation was to be performed upon a woman who was an epileptic, an inmate of a state charitable institution, and that court held that the statute was based upon an unreasonable police regulation and denied to her and persons of her class the equal protection of the laws as guaranteed by the Fourteenth Amendment. The sole purpose of the operation is to destroy the power of procreation. The operation as originally performed was that of castration. In the twelfth century Henry II. declared it treason for any person to bring over any mandate from the pope or any one in authority in church affairs. This he made punishable as to secular clergymen by the loss of their eyes and by castration. Goldsmith's History of England, Volume 1, page 88. In Weems vs. United States, 217 U. S. 349, 377, the fact that castration ■ was once inflicted is recognized — and see the case of Whitton vs. Georgia, 47 Georgia, 301. There is a difference between the operation of castration and vasectomy; castration being physically more severe than the other. But vasectomy in its results is much the coarser and more vulgar. But the purpose and result of the two operations are one and the same. When Blackstone wrote his Commenta ries he did not mention castration as one of the cruel punishments, quite likely for the reason that with the advance of civilization the operation was looked upon as too cruel and was no longer performed. But each operation is to destroy the power of procreation. It is of course to follow the man during the balance of his life. The physical suffering may not be so great, but that is not the only test of cruel punishment; the humiliation, the degradation, the mental suffering are always present and known by all the public and will follow him wheresoever he may go. This belongs to the dark ages. As, of course, all persons concede that it would be better for society if some men did not beget children; diseased, deformed, mentally weak children and criminalLy inclined, are brought into the world oftentimes to their own shame and against the interest of the public. But are they not at the minimum? And must the marriage relation be formed under these newly-conceived laws based upon the brutalities of many centuries since and be allowed to take the place of tht marriage relation formed along the true lines? Must the marriage relation be based and enforced by statute according to the teachings of the farmer in selecting his male animals to be mated with certain female animals only? It is somewhat difficult to define with precision what is cruel and unusual punishment in the constitutional sense. Usually the length of imprisonment following a conviction is within the discretion of the legislative body, and we have an extreme case in O'Neil vs. Vermont, 144 U. S. 323, in which the judgment of the lower court was affirmed and the statute upheld. But quite a per cent of the bar of the country are of the opinion that the dissenting opinion by Justice Field (concurred in by Justice Brewer and Harlan) was the stronger. No doubt delegates to the conventions, in providing against cruel punishment, had largely in mind what Blackstone had then recently written in volume 4, page 376, such as being drawn or dragged to the place of
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    D^taiIvSd Review of Litigation — Iowa 189 execution, emboweling alive, cutting off the hands or ears, branding on the face or hand, slitting the nostrils, placing the prisoner in the pillory, the ducking, the rack, and the torture, and, as in Spanish countries, crucifying. In a very few states of the Union the whipping post has been retained as a constitutional mode of punishment. But it will be found that the courts in those states have construed the statute thus imposing such punishment in the light of their history, and what had been done and was being done at the time of the adoption of their constitution. No one can doubt but that under our present civilization if castration were to be adopted as a mode of punishment for any crime, all minds would so revolt that all courts without hesitation would declare it to be a cruel and unusual punishment. As we understand it, castration was never inflicted after the revolution of 1688. So that if, as some now contend, it is now competent for a legislature to impose such punishment as existed by the common law, the validity of the statute providing for castration could not be upheld because that punishment was one imposed back of the time of the common law as, generally speaking, it comes down to us. In O'Neil vs. Vermont, 144 U. S. 323, and Weems vs. United States, 217 U. S. 349, and in re Kemler, 136 U. S. 436, all phases of the question are so presented as to leave nothing further to be said. While it is true that there are differences between the two operations of castration and vasectomy, and while it is true that the effect upon the man would be different in several respects, yet the fact remains that the purpose and the same shame and humiliation and degradation and mental torture are the same in one case as in the other. And our conclusion is that the infliction of this penalty is in violation of the Constitution which provides that cruel and unusual punishment shall not be inflicted. This statute not only allows but commands the operation of vasectomy to be performed upon all twice convicted of a felony. A felony in Iowa is not only murder, arson, rape, counterfeiting, and other serious crimes known as felonies at the common law, but they have been much extended under the Iowa statute, and some things are now felonies which until recently were misdemeanors with trials before a justice of the peace, or else no crime at all; wife abandonment,   cutting electric light wires, breaking an electric globe, obstructing highway, unfastening a strap in a harness, and other things. So that if a person commits two or more of these, he is to be subjected to the operation if this statute is enforced. And it is of no importance in argument whether the prison physician does this on his own motion or under an order of the State Board of Parole. The hearing is by an administrative board or officer. There is no actual hearing. There is no evidence. The proceedings are private. The public does not know what is being done until it is done. Witnesses are not produced, or if produced they are not cross-examined. What records are examined is not known. The prisoner is not advised of the proceedings until ordered to submit to the operation. And yet in many cases there will be involved a serious controverted question of fact. The records of two convictions may show the same name of the party or parties convicted; but there are many men of the same name, but which is no proof that the person in the one case is the same person convicted in the other case. It is common knowledge that many prisoners take assumed names. Who is to determine whether the various names represent one and the same person? And if one of the convictions was in another state, the question will arise whether it was fdr a felony. These inquiries that must be held in the open, with full opportunities to present evidence and argument for and against. To uphold this statute it must be affirmed that the Board of Parole or prison physician must hear the evidence and examine laws of other states without notice and in the prisoner's absence and determine these questions. And if determined adversely, the prisoner has no remedy but must submit to the operation. In the case at the bar, the hearing was a private hearing, and the prisoner first knew of it when advised of the order. Due process of law means that every person must have his day in court, and this is as old as magna charta: that sometime in the proceedings he must be confronted by his accuser and given a public hearing. Or as was stated in Leeper vs. Texas, 139 U. S. 642: "Law, in its regular course of administration through courts of justice, is due process, and when secured by the law of the state the constitutional requirement is satisfied." Under the habitual criminal laws of the state, if a prior conviction is relied on, the
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    190 Detailed Ruvitiw of Litigation — Iowa same must be pleaded and established by the evidence. But we have cases, this one included, in which the prior conviction has not been judicially established. But in Hayes vs. Missouri, 120 U. S. 68, it was said that due process of law and the equal protection of the laws were secured if the laws operated on all alike and that all persons subject to the laws are treated alike under the limitations imposed. And the same holding was made in Duncan vs. Missouri, 152 U. S. 377. And see Lowe vs. Kansas, 163 U. S. 88; Jones vs. Brim, 15 U. S. 184; Magoun vs. Illinois Trust, 170 U. S. 294; Railroad vs. Matthews, 174 U. S. 105. The cases are numerous and without conflict as to such holdings, and further citations need not be made. But assuming that the prior convictions all appear of record, and assuming there is no conflict in the testimony and no difficulty in reaching the conclusion, but little or no advance is made in determining the question. If it be said that the statute automatically decides the question and nothing remains for the prison physician to do but to execute that which is already of record, then the statute becomes a Bill of Attainder. One of the rights of every man of sound mind is to enter into the marriage relation. Such is one of his civil rights, and deprivation or suspension of any civil right for past conduct is punishment for such conduct, and this fulfills the definition of a Bill of Attainder, because a Bill of Attainder is a legislative act which inflicts punishment without a jury trial, as is fully discussed and held in the case of Cummings vs. Missouri, 71 U. S. 277, The Federalist, No. 44, by Madison; Justice Samuel F. Miller on the Constitution, 584; Watson on the Constitution, 733738. We hold the statute to be void, and unite in holding that a temporary writ of injunction should be issued as prayed. Keokuk, Iowa, June 24, 1914. Smith, Circuit Judge, concurring: The foregoing opinion is supported by a wealth of historical and other references and I do not wish to dissent from any portion of it. But the Iowa law does not provide for a judicial investigation of the identity of the prisoner with the one previously convicted of a felony as did the law in Washington construed in State vs. Feilen, referred to in the foregoing opinion. The Fourteenth Amendment to the Federal Constitution provides that no state shall deprive any person of life, liberty or property without due process of law. It seems to manifest to me that the law which provides that such operation (vasectomy or ligation of the Fallopian tubes) shall be performed by the physician of the institution or one selected by him upon any convict or inmate who has twice been convicted of a felony deprives the party in question of due process of law that it can scarcely be discussed. Suppose a person had been twice convicted of a felony and has served his entire time and should subsequently be an inmate of the penitentiary unconvicted of any crime, but simply held there for safe keeping, this law in its strictness would require the prison physician to perform the operation upon him in person or by some person selected by such physician. It seems to me that the victim of this operation is so clearly deprived under this statute of due process of law that an injunction must issue, and I therefore express no opinion upon the other interesting questions presented. (Endorsed:) Filed June 24, 1914. Wm. C. McArthur, Clerk, by Frank Wahlgren, Deputy. g. Order for Temporary Injunction. IN THE DISTRICT COURT OF THE UNITED STATES IN AND FOR THE SOUTHERN DISTRICT OF IOWA, EASTERN DIVISION. No. 9-A. Equity. RUDOLPH DAVIS, Complainant, against WILLIAM H. BERRY, JOHN J. HOWE, DAVID C. MOTT, JAMES C. SANDERS,   and AUSTIN F. PHILPOTT, Defendants. ORDER. This case was heretofore presented by an application of complainant for a temporary injunction. Thereupon the resident judge of said court by written order designated Walter I. Smith, one of the United States Circuit judges for this, the Eighth circuit, and John C. Pollock, the United States District judge for the District of Kansas, to sit with and assist him in the determination of said application for a temporary injunction herein. After said designations had been made and made of record herein, the said application came on for hearing in open court at Keokuk, Iowa, viz., April 17, 1914, the com �
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    Detailed Review oe Litigation — Iowa 191 plainant appearing by George B. Stewart, Esq., his solicitor, and the same defendants all appearing by George Cosson, Esq., attorney-general of Iowa. And after full argument the said application was fully submitted on the said application and the pleadings and was by the court taken under advisement. And now at this time the court being fully advised, files a written opinion herein with a concurring opinion, each and both of which are now ordered of record and made a part hereof. And it is further ordered that a temporary writ of injunction issue under the seal of this court restraining and enjoining the said William H. Berry, John F. Howe, and David C. Mott, members of and composing the Iowa State Board of Parole; James C. Sanders, the warden of the Iowa State Penitentiary at Fort Madison, Iowa, and Austin F. Philpott, the physician of said penitentiary, and the successors in office of each and every one of said officers aforesaid from performing the operation of vasectomy on the said complainant, the Iowa Statute Chapter 187, Acts of the Thirty-fifth General Assembly, Laws of Iowa, being unconstitutional, null and void. And this order and the whole thereof will be and remain in full force until final hearing. Witness our official signatures this June 24th, A. D. 1914. (Signed) WALTER I. SMITH, United States Circuit Judge. (Signed) JOHN C. POLLOCK, United States District Judge. (Signed) SMITH McPHERSON, United States District Judge. (Endorsed:) Filed June 24th, 1914. Wm. C. McArthur, Clerk, by Frank Wahlgren, Deputy. 3. UNITED STATES SUPREME COURTJanuary 15, 1917. The United States Supreme Court reversed the decision of June 24, 1914, of the District Court, because meanwhile (July 4, 1915) Iowa repealed the Act of April 19, 1913, and enacted a new (the third) sterilization statute. (See Transcript of Record. Supreme Court of the United States, October Term, 1916, No. 47. Filed October 20, 1914, No. 24,409.) (242 U. S. 468.) PRINCIPAL DOCUMENTS. a. Brief for Plaintiffs in Error, filed with the Supreme Court of the United States on August 30, 1916, by George Cosson, Attorney-General of Iowa. Statement of the Case. Statute. Errors Relied Upon. I. The court erred in holding that it had jurisdiction of the subject matter involved in this cause. II. The court erred in holding that Chapter 187, Acts of the Thirty-fifth General Assembly of Iowa, applied to all convicts now confined in the penitentiary of the State of Iowa who have been twice convicted of felony, even though such convicts have not been twice convicted of felony within the State of Iowa subsequent to the enactment of said chapter. III. The court erred in holding that Chapter 187, Acts of the Thirty-fifth General Assembly of Iowa, applied to all convicts now confined in the penitentiary of the State of Iowa who had been twice convicted of felony, even though one of said convictions was in a state other than the State of Iowa, and even though one of such convictions occurred prior to the time said Chapter 187 became a law. IV. The court erred in overruling and disregarding the opinion of the Board of Parole of the State of Iowa and of the attorneygeneral of the State of Iowa in their interpretation of Chapter 187, Acts of the Thirtyfifth General Assembly of the State of Iowa, holding that said chapter only applied to those convicts now confined in the penitentiary of the State of Iowa who had been twice convicted of felony in the State of Iowa subsequent to the going into effect of said Chapter 187. V. The court erred in holding that the facts as shown by the record presented such a state of facts as would entitle complainant to a temporary injunction or to any other relief. VI. The court erred in passing upon the constitutionality of Chapter 187, Acts of the Thirty-fifth General Assembly of Iowa. VII. The court erred in holding Chapter 187, Acts of the Thirty-fifth General Assembly unconstitutional and void.
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    192 Dutaii^ud Review of Litigation — Iowa VIII. The court erred in not dismissing plaintiff's complaint as prayed for by defendants in their motion to dismiss said Bill of Complaint. IX. The court erred in issuing the temporary injunction and restraining order as shown by the record. X. The court erred in entering the order and decree, holding the said Chapter 187 unconstitutional and in entering the temporary injunction and restraining order. ARGUMENT. The court erred in granting a temporary injunction. It is such a fundamental and cardinal principle of law that no one is entitled to a temporary injunction unless he is about to suffer irreparable injury and that such injury is imminent, and that he has no legal remedy, that a discussion of the proposition or a citation of authorities is not only unnecessary, but seems almost a reflection upon the court. This is especially true where the defendant in the presence of the chancellor or court proposes to do what the plaintiff asks in his bill. Behn vs. Young, 21 Ga. 207 at 213. And the mere fact that the act is unconstitutional does not suffice to warrant the court in granting the injunction unless it is shown that the injury is irreparable, the danger imminent and that no legal remedy is available. Shelton vs. Piatt, 139 U. S., 591; Allen vs. Pullman Palace Car Co., 139 U. S. 658; Pacific Express Co. vs. Siebert, 142 U. S. 339; Pittsburgh, etc., Ry. Co. vs. Board of Public Works, 172 U. S., 32; Arkansas Building and Loan Association vs. Madden, 175 U. S., 269. There is not one discordant note in the unbroken line of authorities and this is true not only with reference to this court but the inferior federal courts, the state courts and the text writers. The learned authority on "Injunctions" (see Section 1329-a of the 4th Edition of High on Injunctions) states the doctrine as follows: "Where relief is sought against the enforcement   of an unconstitutional statute, either state or federal, the unconstitutionality of the law is not alone sufficient to justify the granting of the writ, but irreparable injury must also be alleged and clearly proven, or some other special circumstance must be shown which brings the case under some recognized head of equity jurisdiction. And where the plaintiff fails to make such a showing, the relief will be denied and he will be left to his remedy at law." The court in the case of Bigelow vs. Hartford Bridge Co., 14 Conn. 565, held that a state of things from which the plaintiff apprehends injurious consequences to himself, but which neither actually exists nor is threatened by the defendants, nor is inevitable, is not a sufficient ground for an injunction. That "it is obviously not fit that the power of the court should be invoked in this form for every theoretical or speculative  violation of one's rights." And in the very well considered case of The People of the State of New York, complainants, vs. Canal Board of the State of New York, respondents, 55 N. Y. 391, the court said: "It is not enough that the canal board is a public body composed of state officers, charged with important duties affecting the public, and that they may act in hostility to the public interests under a void law, or that the attorney-general is apprehensive that they may so act; if it is not made to appear that they are acting or threatening to act, that is, if a state of facts does not actually exist which calls for relief by injunction, it will not be granted. * * * Injury, material and actual, not fanciful or theoretical, or merely possible, must be shown as the necessary or probable results of the action sought to be restrained." It is equally fundamental that if a change of circumstances after the commencement of the suit relieves the defendant of the immediate injury, no temporary injunction should issue. Behn vs. Young, 21 Ga. 207; Foster's Federal Practice, Vol. 1, p. 751; In Re Jackson, 9 Fed. 493; In Re Pitts, 9 Fed. 542. So also must the injunction be denied where defendant states that he has no intention of doing the acts in question, and there is not a substantial or a preponderance of the evidence which shows to the contrary. Benton vs. Budd, 120 Cal. 329; Lambert vs. Alcorn, 144 111. 313; Whalen vs. Dalahsmutt, 59 Md. 250.
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    Detailed Review of Litigation — Iowa 193 This proposition was announced by the Illinois court notwithstanding four witnesses testified to an assertion of the defendant to the contrary. Lied vs. Henderson, 991 111. 282. The plain facts are that the court's opinion is based upon a wholly erroneous conception of the record in the case. The very basis of the granting of the temporary injunction is founded upon misconceptions. The court in its opinion (see page 33 of the transcript) falls into the first error when he states: "The opinion of the attorney-general is based upon the proposition that the statute is ex post facto if either of the convictions was for an offense committed prior to the enactment of the statute." And again the court mis-stated the opinion of the attorney-general when he states (pages 33 and 34 of the transcript) : "The attorney-general was in error when he advised the Board of Parole that the statute in question is void by reason of it being ex post facto, except only as to prisoners who have been twice convicted for felonies committed since the enactment of the statute." The opinion of the attorney-general was based upon no such proposition, and the attorney-general gave no such opinion either official or unofficial, oral or in writing. Before this controversy arose and before any suit was instituted, the Board of Parole submitted to the attorney-general a request for an opinion as to whether the act in question applied to all persons in the penitentiary who had been twice convicted of a felony, and regardless of whether their convictions, that is to say, both convictions, were prior to the passage of the act, and it was in response to that request for an opinion that the attorney-general transmitted to the said Board of Parole an official opinion with reference to whether the act applied to all prisoners confined in the penal institutions of the state who were convicted prior to the taking effect of the act in which he said: "The question is not free from difficulty. In this question is involved (a) the intention of the legislature, that is to say, whether or not the legislature intended the act to apply to persons confined or convicted prior to the taking effect of the act; and (b) if the legislature did so intend, is the act constitutional? "Assuming then that the legislature intended the act to apply to persons convicted or sentenced prior to the taking effect of said act, the same would be unconstitutional as being ex post facto if it may be considered as a means of punishment or even if it contained directly an element of punishment. If, however, it is looked upon wholly as a sanitary and police measure in the interest of society at large, and directly in the interest of the possible offspring of the persons referred to in the act, then it would clearly not be unconstitutional." (Transcript, pages 26 and 27.) The attorney-general then had under consideration whether the act contemplated the wholesale operation of every man in the penal institutions of the state who had been twice convicted of a felony, the convictions taking place prior to the passage of the act, and even then it was clearly pointed out that unless the act was punitive in its nature it would not be ex post facto assuming that both convictions were had prior to the passage of the act. What the attorney-general held in that opinion was that the legislature never intended the law to apply to persons who were convicted prior to the passage of the act. Undoubtedly every one would concede the soundness of the opinion of the attorneygeneral, to-wit: That if the law applied to persons convicted prior to the passage of the act, both convictions I mean, and second that the act was punitive in its nature, it would be ex post facto. But as before stated, the attorney-general held that the law never contemplated that persons previously convicted should be subject to the provisions of the act in question. Subsequently, however, and without further consultation with the attorney-general, the Board of Parole assumed that one conviction subsequent to the passage of the act would bring the prisoner under the purview of the statute and proceeded to make the order including the defendant herein. After the institution of the suit by the plaintiff in error, the Board of Parole then submitted to the attorney-general the question as to whether both convictions must be had subsequent to the passage of the act. . In response to that request, the attorneygeneral called attention to his first opinion that the legislature never intended the act to apply to persons convicted prior to the taking effect of the act, and that the precise question as to whether both convictions should be subsequent to the taking effect of the act was not then considered, and concluded as follows:
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    194 Detailed Review oe Litigation — Iowa "It will be noticed that the language used by the General Assembly is general in its nature, and after a careful consideration of the act, I am of the opinion that the act should be so construed as to require that both convictions of a felony must be subsequent to the passage of the act. This being true, and there now being no person confined in the penitentiary who has been twice convicted of felony since the passage of Chapter 187, Acts of the Thirty-fifth General Assembly, it follows that the order made by the Board of Parole designating Rudolph Davis and others should be cancelled and that no prisoner should be designated by the commission named upon whom the operation should be performed who has not been twice convicted of a felony subsequent to the passage of the act." (Exhibit B, Transcript pages 27-28.) Read the copy of the official opinion which was the basis of the board's action in cancelling the orders, it being designated as Exhibit B and copied in full on pages 27 and 28 of the official transcript, and not a line or suggestion is made with reference to the act being ex post facto if the last conviction were had subsequent to the passage of the act. The attorney-general was perfectly familiar with the well settled doctrine that one conviction subsequent to the passage of the act was sufficient to relieve the act in question of any objection upon the ground of being an ex post facto act. This question has been passed upon numberless times in those states having habitual criminal acts. See Revised Laws, Mass., 1902, Vol. 2, Sec. 21, Chapter 220; McDonald vs. Mass., 180 U. S. 311; Graham vs. West Virginia, 224 U. S. 616. There are some very well reasoned cases by the Massachusetts courts, but in the Massachusetts statutes it made it very clear that one conviction subsequent to the taking effect of the law would be sufficient and in the Massachusetts statutes it was also designated that a previous conviction in that or any other state, which was punished by .a sentence in the penitentiary of a given time should satisfy the requirements of the act; whereas the Iowa statute is merely general in its terms, does not say whether the convictions must both be in Iowa, and this in addition to the fact, as before stated, that what is a penitentiary sentence in one state calls for only an insignificant punishment in another state, prompted the attorney-general to hold that the Iowa statute drawn in such general language, without any reference where the convictions should be had, should be construed as to require that both convictions should be subsequent to the passage of the act. This construction is for the purpose of effectuating the intent of the legislature and not because of any supposed unconstitutionality of the act, it being well known that a more severe punishment is justified against one whose previous conduct is bad than against another whose previous conduct has been good. If the court had taken the trouble to have read the opinions of the attorney-general, it would not have fallen into such grievous error. The court was also in error in holding that there was no duty upon the administrative officers to follow the opinion of the attorney-general. The official opinion of the attorney-general, when called for by a state department and received upon a matter of official business, is binding until overruled by the court, the legislature or some other official manner. The attorney-general of the State of Iowa is a constitutional officer. (See Article V, Section 12 of the Code of Iowa.) The powers of the several attorneysgeneral of the states are similar in their respective spheres to the powers of the attorney-general of the United States, and the duties and authority of the attorney-general of the United States and the attorneygeneral of each state are similar to the powers of the chief law officer of England, where the attorney-general is and has been from the time the memory of man runneth not to the contrary the chief law officer of the government. 3 Am. & Eng. Enc. of Law, page 475 ; Enc. Laws of England, Vol. 1, page 624; 4 Reeves Hist. Eng. Law, Chapter 26, page 151; People vs. Miner, 2 Lans., 396-398. In the case of the People vs. Miner, 2 Lans., 396 on page 399, the Supreme Court of New York held that the attorney-general has all "the powers belonging to the office at common law and such additional powers as the legislature has seen fit to confer upon him." To the same effect see State ex rel Young vs. Robinson, 101 Minn. 277.
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    Detailed Review of Litigation — Iowa 195 Section 208, Supplemental Supplement, 1915, of the Code of Iowa, provides in part that "There shall be at the seat of government a department to be known as the department of justice, and the attorney-general shall be the head thereof." And Section 208 provides in part that "He shall give his opinion in writing upon all questions of law submitted to him by the General Assembly, or either house thereof, the governor, lieutenant governor, speaker of the house * * * and to the heads of any other state departments now existing or hereafter created." Both as a matter of law and as a matter of custom, the state department of the several states and the departments of the federal government follow the opinions of the attorney-general until they are overruled by some superior authority. We then have this situation : the attorneygeneral in an official opinion held that the law did not apply to the defendant in question or any person in the penitentiary, because neither the defendant nor any other person had been twice convicted of a felony subsequent to the passage of the act. The Board of Parole in a formal, official resolution cancelled their previous 